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Mezal mining has played 3 central
role in thespolitical, cconomic, and
social history of the Upper Great Lakes
Region. The resuits of mining have been
uneven, ranging from prosperity and full
employimen, (o sertous envirepmental
damage und high unemployment. The
Upper Great Lakes Region now has the
opportunity to develop an entirely new
generation of copper, zinc, and nickel
mines. Wisconsin is preparing itself for
a new era of copper and zinc mining in
northern Wisconsin. | will discuss the en-
vironmental issues associated with this
proposed development.

A Historical Overview—Round 1

in November of 1976 Kennecott Cop-
per Corporation sought state permits to
mine its-copper ore body in the Town of
Grant, Rusk County, Wisconsin, The 960
citizens of the Town of Grant stated their
unified collegtive hehief that it was pre-
mature. 1o approve the permit applica-
tions. The town hircd Kevin Lyons, a re-
spected ‘trial attornéy. and solicited and
received the support of the Natural Re-
sources: Defense Cmmcx ! and the Public
!nurvcnar

Within a short period of time, all three
lawvers and their clients came to recog-
nize that Wisconsin was not then in any
pasition 10 determine intelligently whether,
or under what conditions, Kennecott should
be permitted to mine its Ladysmith ore
body. It was even more evident that the
state of Wisconsin did not have a com-
prehensive and integrated rcguiamry
scheme for copper and zinc mining. In
time, the Wiscansin Department of Nat-
~ural Resources ( DINR) hearing examiner
came:toirecognize these and other pmb~
lems and dismissed the Kennecott mining
operation. (In a case of this significance.,
one must- distinguish between the legai-
technical’ reason for dismissal and the
broader. amie: vmg reasons causing this
heuring: examiner’y degision.)

What the citizens of the Town of Grant
found gut ia-the fall of 1976 about Wis-
consin's’ r:gaiawry void, Kennecott had
discovered in 1975, For u long time Ken-
necott did not krow if the solid waste laws
applicd w0 miming. For example, an in-
ternal Kennecott memorandum of De-
cember $. 1975, said. “{Tlhe WDNR's
osciliating thewr opinion re {solid waste
rulesi to-the p«:;mt that | advise we apply
Jor a license” An eartier 1975 memo-
randum said, “Again the solid waste sec-
tion is creating confusion. | am not clear
whether we neaed either, none, or both of
the [sclid waste] ticenses.” The Wiscon-
sin Legislature and the DNR clarified
that issue oa March 14, 1979, by requir-
ing Lhe mining companies to obtain solid
waste licenses.

Another confusion was about the Wis-
carsin Potletant Discharge Eliminttion
System permit (WPDES), On April |
19725, Kenneeott was orelly informed shat
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“we need to apply for ... [a WPDES]
permit to discharge . . . process plant tail-
ings into our waste contginment site.”
Subsequently, DNR told Kennecott that
such a permit was not necessary. On
Nuovember 1, 1976, the Public Tntervenor
filed u declaratory rufing petition with
DNR, asking whcther 3 WPDES permit
was necessary for a tailings pond as pro-
posed by Kennegott, which would leak at
least 27.8 gallons per minute. A ruling
was never issued on that petition, but in
the summer of 1980 a WPDES permit
wus isseed {or the Jackson County lron
Company tailings pond which was al-
ready feaking at a rate of 326 gallons per
minute. What the mduatry and the cn-
vironment community do:not yet know is
when a tailings pond:leaks at a sufficient
rate 1o be classified -as’ a source of pol-
lution requiring a WPDES permit.

Robert L. Russel!, manager of the
Crandon Project, Exxon Mincral Com-
pany, U. S.A rcccmiy staied

It is also xmpariam 1o realize that
in 1977, 2 sue! Tegul _mry ‘framework

lor permitting of mines did not exist,

because of the fact that no new mines
have been brought into’ production in
Wisconsin in recent years or since the
enactment of the several ma;or na-
tional environmental laws. It is impor-
tant to consider that a total state en-
vironmental regalatory framework had
to somehow be developed and success-
fully promulgaied into law and regu-
lation. [t was obvious that permitting
would not be successful unless this
could be done.

At the time, the state-wide: public
and poiitical climate with regard 1o
mining way anything :bit- favorable.
The Kennecott deposit near Ladysmith
had auracted considerable attention
across the state. Intervention in the
permit proceedings by the state public
imtervenor and local groups provided
visible evidence that the state not only
did not have mining regulations in
place, but also that the permit proce-
dure mechanisms were cither il
defined or absent.

Skillings' Mining Review, 70,
no. 27 (July 4, 1981)

it is casy with historical hindsight to
recognize that Wisconsin was unprepared
1o grant mining permits in [976. It was
far more ditficult 1o make that conclusion
in 1976, particularly for a rural Wiscon-
sin community that had had no major
experience with Wisconsin's eavironmen-
w laws before 4 muning company pro-
posed to develop an ore body in its midst.
I is to the absolute credit of the citizens
of the Town of Grant that they recog-
nived the political, policy, end legal vac-
uum that existed in 1976 and stood with
great resodve apainst substantiat legal und
political odds 10 make their point in a
forceful and cilective manner.
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H is also important to observe that in-
dustry has a right to clear and detailed
guidelines. which establish the compre-
hensive reguiatory (ramework under which
they must operate. A Kennecort official
wrote in May [977;

Wisconsin . .. possessfes]  sufficient
quantities of base metal mineralization
to place it in a position to being a s:g~
nificant metal supphcr. What remains
1o be seen, however, is whether it is
prepared io provide a reasonable and
stable regulatory environment.

!..é'gixlature Reaction-—Round ]

{immediately upon the adjournment of
the Kennecott mining permit application
hearings, there began a political process
that would propel Wisconsin into the lead
nationwide in an effort to reguiate e
tallic mining operations. The Natural
Resources Defense Council, under the -
guidance of Frank Tuerkheimer, ‘subse-
quently United States' Attorney -for the
Western District of Wisconsin, prepared
a comprehensive paper on the inadequa- .
cies of the 1973 Metallic Mine: Recla-
mation Act and made 2 series of rec.
ommendations for changes. Speciai
committees of the state legistature, which
had thus far been principaily concerned
with taxation of mining operations, formed
a working group 1o evaluate the need for
additional reguiation of the industry and
to propose changes in the staiutes. -

On July 13, 1977, the Wisconsin Public’
Intervenor cmphasizcd to this special feg-
islutive committce four of the ;miwy pmb~ i
Icms faf.:mg Wzsconsm. AR :

1) The state of Wisconsin’ iacks icg- B
islative standards upon whick to make
judgments regarding the approval of dis-
approval of metallic mining operations,

2) There is a need for improvement in
the process by which we conduct hearings
refative to the aforementioned decision-
making process.

3) The Wisconsin Environmental Pro-
tection Act {WEPA) must be made to
work effectively in relation to the metallic
mining industry.

4) DNR must be provided adequate
resources il our environment is to be pro-
tected.

The cmphasis on standards, WEPA,
contested case hearings, and DNR was
well founded in the Kennecout experience.
An open process of decisionmaking and
due process rights are required to protec:
the crvironment. Some Keanecott ex-
amples are in order.

AL the close of mining Kennecott pro-
posed to leave a S56-acre, 285-foot deep
lake which would be located some 300
feet from the Flambeau River. The water
near the wp of the pit lake would fow
westerly toward the Flambeay River. The
issue was whether the water near the top




of the open: pn lake would be contami-
nated. |

Kennecon alicgcfi that the water womd
not be coptaminated because the dake
would become meromictic, a lake that
does not turn overseasonafly. Because the
heavy metals and other environmentally
dangerous materials would only accur in
the tower ievels of the meromictic lake,
the theory was that there would be no
potential danger to pollution of the Flam-
beau River.

DNR's environmenial mpacl state-
ment {EIS}) dated February 3, 1976, said,
“Regardless of the method of filling the
pit, the lake would eventually become
meromictic,” The EIN does not state who
reached that conclusion and upon what
information, if any. it was based.

In contrast to DNR staff’s absolute
declarations that the lake would become
meromictic. University of Wisconsin con-
sultants'told Kennecoit as early as 1973
that it couid not be aseertained with cer-
tainty if ‘the lake would be meromictic.
Even -more disturbing is an April 21,
1977 fetter sent by Kennecott'which: saad_
in part, "Our recent investigations indi-
cate Lhat the lake wau!d mn bccomc mer-
omictig,” .

Bccausc of ‘the pubiic hearing process
it became evident that i we could not
ascertain whether the lake would become
meromictic, we could not know whether
the open pit lake would contaminate the
Flambeau River. Thus it was obvious that
the DNR Environmental Impact State-
ment was inadequate and misleading. It
was the public hearing process. including
a comprehensive discovery- process, which

come mm 1mmmcd by ‘the apen psg"i:ﬁcc :

These August 1981
mining rules and
supplemental legislation
will provide more.
information, more public
participation
opportunities, more
environmental insurance
programs, and more
comprehensive standards
for decisionmaking than
provided for any other
activity in the state.

hciped fm;us on this most. critical i issue of -

Another example of the need for full
disclosure of informaiion to-the public
and 1o the regulator involves the question
of bascline data gathering and verifica-
tion. On April 19,1976, one Kennecott
employe wrote a memorandum to another
Kennecott employe dealing with moni-
toring of water quality, which said in
part: '

A meeting was called to discuss with
[our environmenial consultant] and
four testing laboratories] repeated
sloppy reporiing of resulis; anomalous
results, and [consultant laboratories’]
inability to reproduce EPA standards
on two oceasions. . . [Consultant’s [ab-
oratories] could not adequately explain
the results of the EPA - “blanks™ nor
could they satisfy my inquirics regard-
ing typographical errors and inconsist-
ent significant figures on their report
sheets ... Furthermore, [ discovered
that {consultant] has not been follow-
ing EPA nmmmcadaiwns dunng 1hmr
sam;:img B

""Obvmusiy. a wcii csaabi;shcd verifica-
tion program between DNR and industry
would ‘minimize errors in bascline data
gathering. However, public.confidence in
such a baseline data gathering and veri-
fication. program would only be estab-
lished through processes which guarantee
full due process to environmentalists and
local units of government.

Under the able leadership of represen-

tatives Mary Lou Munts and Harvey

Ducholm and senators Michele Rado-
sevich and Henry Dorman, a substantial

_portion of the new regulatory schcmc for
. metallic mining was d
4215 Laws of 197

concerns were adeyuately addressed. The
new consensus legislation was deveioped,
thanks in-very large ‘measure to-the able
efforts of Exxon’s attorney James G. Der-
otirl, - Exxon’s ‘geologist Ed: May* and
many-environmental representatives, par-
ticularly Peter Anderson of Wisconsin’s
Envirenmental Decade, ‘Inc. This legis-
lation was adopted by an almost unani-
mous vote of the Wisconsin Legislature.

However, due to lack of federal direc-
tion and the complexity of the problem,
the state legislature in Chapter 421, Laws
of 1979 did not make any final decisions
about the location and regulation of waste
containment areasassociated with copper
and zinc mines. That decision 'was dele-
gated 10 DNR and the Metallic Mining
Reclamation Council, They were 0 com-
plete this work by May 21, 1980,

The Rules Process— Round 111

Following the adoption of the enabling
legislation, the development of detailed
rules became necessary. T he initial ques-
tion was: who had the combination of
money, expertise, and political sensitivity
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Aurali A few of :h:sc pmgrams arenete-: .

-

to the scope of environmental concerns
1o do a first draft of the rules? DNR
clearly lacked all three prerequisites. The
towns lacked the money. The strategy
developed was for the most liberal of the
mining companies, Exxon, to write the
first draft, and the others involved would
continually remind the « company. of their
concerns and position.

Exxon's draft was creditable, as firsg
draits go. DNR immediately rejected it
because it was organized as one chapter
of ruies, and, DNR argued, the package
should be subdivided in the way thar
DNR was subdivided. Exxon and the
towns” consultants opposed this approach
'on the basis that the ccosystem was not
organized into the subdivisions existing
in the department. DNR’s position pre-
vailed, and the environment lost on the
issue.

At the time DNR’s draft was pro-
duced, it was absolutely appalling. The
towns, tribal communities, and their allies
drew up-their list-of 133 desirable items
not. contained in the DNR draft. This

“shopping list” would, in time, be incors
porated fin the rules draft, usualiy ‘with
the support of the mining companm aad
the opposition of DNR staff.

By August of 1981, the DNR, mmmg
companics, 1owns, and their allies had
agreed upon a rules draft. These rules and
supplemental legislation will provide more
information, more public parti_c’ipatian
opportunities, more environmental insur-
ance programs, and more comprehensive
standards for dcmsmumakmg than: pro-
vided for any other activity in the stats,
pubiic or private, industrial or agricul-

wwzhy . :
" The. drift m!cs far mm:;:g contain 2
provision which permits any of those rules
to be made stricter on a case-specific basis
for any proposed mining project. There
are no other environmental rules in 'Wis-
consin or anywhere else in the country
which specifically permit an agency o
make:its rules stricter on a case-specific
basis, if the eavironment warrants-such
protection. Many of our current environ-
mental statutes have 3 variance program
in them, but all are designed o give
breaks to the industry and developer. This
rules program will allow the citizenor the

‘department to urge that rules be made

tougher if the environment needs such
protection.

The drafl rules will require the mining
companies to study and under some cir-
cumstances to market their waste in lien
of perpetually storing it in the north
woods of Wisconsin, In short, mining
need not create tailings piles of waste
rock. for these materials can be utilized
in the free marketplace. This policy ini-
tiative is yet unmasched for any other in-
dustry in Wisconsin.

Permits are required lor zn agricui-
tural enterprise to divert water from
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streams for ir"rié.uiun the vnly nunagri-

cuilure cnierprige requiring permxts 10

divert surfuct water will be mining com-
panies, Although we do not currently reg-
ulate groundwater gquantily use, a com-
prehensive regulatory programis embodied
in the draft rules.

Chapter 421, Laws of {979 and the
DNR rulemaking process were not the
only policy making arenas. Other cfforts
are described below.

When- historians write of
the fight in the late 1970s
and early 1980s about
mining in northern
Wisconsin, they will
probably concentrate on
the fundamental shift in
power that has occurred
as a result of these pieces
of legislation.

Other Legistation—Round IV

Qther legislative initiatives required to
protect mining and assist local citizens
were adopted. When historians write of
the fight in the late 1970s and early 1980s
about mining in northern Wisconsin, they

will probably concentrate on the funda-

mental shift ‘in. power that has.oceurred’

-as 2 result of these various pieces of leg-
islation. “The legal, political, and eco-
nomic powers of the mining companies
and state agencies, vis-a-vis local units of
governent and citizens” environmental
groups have been equalized.

Wisconsin has established a meualiic
Miniag [pvestment and Loeal tmpact
Fund Board, which provides funds in at
least four significant areas. {See article
by Kohl and Bradbury for the descrip-
tion.)

It should be smphasized that we have
no impact board i Wisconsin for any
other indusiry. Even so, three mining
companies and various local units of gov-
ernment, along with environmental ad-
vocates, are urging the Wisconsin Leg-
ishifure lo pass cpabling legislution 1o
permit potentially impacted towns to re-
ceive substantial bloe grants (rom mining
companies on an-annual basis, beginning
immediately, to provide them with more
monies 10 organize eflectively their com-
munities, hire the necessary legal talent.
and provide for consultants and studies
so that the citizens in these towns can
effectiveiv participate in the decision on
miming, These funds would be available
for towns with as few as 400 people and

tribul communitics with us Tew as 185
people. 1o heip them ccntroi their own
destinies.

Wisconsin has adopled a long-term li-
ability legistation package, which pro-
vides up 10 $150.000 per claim for a pri-
vaie injury to a person or property based
on finding of strict Bability. The claimant
need only prove before a state agency that
he or she was injured and that it was
caused by mining; there need be no evi-
dence that the company acted in neghi-
gence, The program also provides that,
if Wisconsin does find linbility, the suaie
government can then go against the min-
ing company to collect the damages.
Stute government need not concern itsell
with the corporate structure, cither at the
time of mining ot after mining. The par-
ent corporation or its successor will be
responsible. Again, it is noteworthy from
an eavironmental prospective that such
a program exists for no industry other
than mining.

Wisconsin has established 'a specific
funding miechanism to'provide individual
rura] Wisconsin citizens with monies and
water for damage saused 1o domestic or
agricultural water supplies from mining
activities. This program is in addition to,
and suppiements, long-term liability leg-
istation.

Why So Much Success?

The Wisconsin Public Intervenor is
often asked why so much has been ac-
complished in protecting Wisconsin's ¢n-
vironment from mining activity. More
qpaciﬁcal!v the question is asked: Why
is it that we seem to be able to develop
creative environmental _regulations for
mining. that ‘may be absent for other in-
dustries or agricultural dcve!opmuni’
There are several reasons for the envi-
ropment SUCCess.

The progressive political heritage of
northern Wisconsin has been.exemplified
by the vigorous political-Jeadership of the
focal community governments. The citi
zens in the Town of Grant, Town of
Nashville, Town of Lincoln, the Soka-
agon-Chippewa community and the For-
est County Potawatomi community have
actively sought to protect their own in-
terests. The original work of the residents
of the Town of Grant provided that ca-
talyst for all of northern Wisconsin.

Representative Mary Lou Munts has
provided particularly creative leadership
in employing the consensus process lo
regch environmental decisions. Former
legislators Harvey Ducholm, Henry Dor-
man, and Micheie Radosevich. along with
current state Senutor Tim Cullen. have
all worked to make the concensus system
elfective.

The environmental legal team of Kath-
leen Falk and Susan Steingass of Madi-
son, Kevin Lyons of Milwaunkes, and
Donatd Juidmuider of Green Bay have
also contributed to the success of the reg-
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ulatory program, and initial work of
Frank Tuerkheimer of Madison was most
helpful. '

The mining companies themselves wera
active in conceptualizing the énvironmen-
tal program and pushing for adoption.
Exxon led the way, Kennecort, in time,
began to participate, and finally Inland
Steel joined in supporting these important
environmental initiatives,

The conduct of the mining companies
is casily priamed Wisconsin had. nor
provided the mining companics with the
certainty, direction, and regulations neg-
essary to give corporate management the
security necessary to make wise mining
development decisions in Wisconsin. The
consensus process helps provide this cer-
tainty to the mining companies. There-
fore, the companies can, and do, accept
programs and regulations which they
would rather avoid for political and ecg-
nemic reasons. As long as the developers
know the rules and:can expect stab;iuy,
they are willing 10 accept lough enviren-
mental legislation and rules that they
probably could otherwise pohncaily dc-
feat.

Two days after Kennecott saw- u:. min-
ing permit application hearing adjourned
in Naovember 1976, a Kenngcott official
1old his superiors what had become pain-
fully obvious: “Getting into bed withi en-
vironmentalists might rub raw with many
of our colleagues, but in this day and age
f cannot recommend a better course of
action for expedition of our project.”

For a few environmental activists in
northern Wisconsin | would offer this par-
aphrase of the Kennecott: official’s
thoughts:; Getting into bed with moderate .
industrialists might rub raw with many -
of our supporters, but in this day and age
aof less government, fiscal conservatism,
and Jim Watts, | cannot recommend a
better course of action for adoption of
legislation and administrative rules:i1o.
protect Wisconsin's environment,

The Environmentai Movement

Given the high rate of suceess in liti-
gation, why ig it, then, that the Town of
Grant, the Town of Nashville. the Town
of Lincoln, the Wisconsin's Environmen-
tal Decade, Inc., the Wisconsin Public
Intervenor, and others are prepared.to use
the consensus process 10 meet the legiti-
mate needs of the environment? Consen-
sus makes sense for the environmental
movement for at least six reasons.

First, the results of a consensus ap-
proach tend to be logical. Ideas which
survive the intense scrutiny of the nego-
tiators generaily prove 1o be sensible. The
work product survives the scientific and
lega! analyses of all the competitors.

Second, the results of the pelitical and
legal process are often less certain than
the results of 2 consensus process. In the
legal process, particuiarly, a goed adve-
cate cannot always predict the outcome,




With consgrsus one can have a greater
control over ihe ouicome.

Third, the smic of Wisconsin has neis
ther the personnel nor the financial re-
sources necessary 1o allow northern Wis-
consin communities to fee! comforiable
with new mining operations. The mining
companies who wish to develop mining
enterprises in northern Wisconsin can
provide the major personnel and cash con-
tributions. | estimate that Exxon has
spent more than $S400.000 participating
ia the development of administrative
rules for the protection of the environ-
ment from metallic mining wasie, And
Kennecott has also spent s considerable
sum. The expertise, both internal and ex-
ternal, that Exxon, Kennecott, and Inland
Steel have brought 1o the process of writ-
ing appropriate regulations is not avail-
able to citizens or local and state govern-
ment in Wisconsin. The consensus
approach maximizes utilization of the
companics” resources i helfping to for-
mulate public: policy.

Fourth, the.energy and resources necded
for a’ political siruggle are more limited
for jocatgovernments and-environmental
groups than for corporations. A developer
can expeetthat s prolonged political fight
will wear down opponenis. Therefore. en-
vironmentalists and local povernmients
shouid secure their legitimate objectives
without a fight whenever possible and
save their limited cnergy and resources
for vontlicts which are inevitable.

The -results of the
political and legal process
are often less certain than
the results of a consensus
process. In the legal
process, particularly, a
good adyvocate cannot
always predict the
outcome. With consensus
one has greater control.

Fifth, a significant reason why the con-
sensus approach 1o the development of
mining regulations was selected was be-
cause the rowns and the environmen:ial-
ists needed aliies to overcome the Wis-
consin Depurtment of Natural Resources
inability 1o decide the major issues sur-
rounding mining in northern Wisconsin,
Exxon. later Kennecott and Inland Steel
came to recognize that mining in northern
Wisconsin would only be a reality if the

“ion is not accurater None:

state could complete its-regulatory frame-
work. For a variety of reasons—some i
ternal to DNR but some caused by 2
mobilized consensus growp—the depart-
meat came around o play a major role
in the development.of Wisconsin's mining
policy during 1980.

Sixth, the consensus approach to policy
development is a sound social and polit-
ical way to meet the legitimate needs of
both tndustry and environment. It-is an
approach that should be cncouraged bigs
cause it provides a vehicle for maximum
citizen participation.

Although there ure distinct advantages

10 the consensus approach to policy de-

velopment, there is room for differences
of opinion and conflict. ‘When and how
such conllict willoecur willdepend on the
good faith of those involved, as well as on
the complexity and difficuity of the policy
issues. While consensus should be the
primary tool for policy resolution, ail par-
ties reserve the right to; diverge from the
consensus approach when that is the only
way their legitimate: nccds can-be pro-

tected.

Risks of !’art:mpatmn in Consensus
Process

When participating in the consensus
process for the development of public pol-
icy for metailic mining-in northern Wis-
consin. environmental groups are exposed
to risks.

An oulside observer might conclude
that the environmental movement is being
soft on the mining companies, since in the
consensus movement they work closely
with the mining companies. This percep-
of the parties
to the consensus approach has lost sight
of its own needs. Private and pub!ﬂ: con-
versations and meetings are vigorous and
even heated, although less of the anag-
onism is expressed to.the media. The par-
tivipants believe that 2:more sound public
policy-will be developed il everyone co-
operates-ip an open and public process.

Another risk is that consensus, 10 a
large meusure, is dependent upon the in-
dividuals who' represent’ various parties
to the proceedings. If James Wimmer and
Richard Olson from Kennecott, James
Derouin {rom Exxon, or Jeffrey Bartell
from Inland Stect were not the represen-
tatives -of those companies. different po-
litical and legal strazegies might well have
been deveioped by the mining companies.
For exampie, in January 1979, T ob-
served:

This Kennecou [litigation] strategy
simply depietes the resources and ener-
gies of those who should be working on
. policy items . .. This stonewalling
also throws in disarray the ability of
evervone eise (o process the policy
problems’ in an orderly lashion
Those of us in Wisconsin must hope

that the internal struggle that is oc-
curring at Kennecott at this time will
result in the newer progressive forces
being able to take charge of mining
operations in Wisconsin and that the
result will be settlement of the eight
legal proceedings.

Individuals make a difference, Mod-
erates within Kennccott secceeded in-con-
vincing management to participate in the
consensus process. As a result, Wiscon-
sin’s environmentalists, local units of gov-
ernment, and Kennecott have all won.

There is alsa the risk that some par-.
ticipants will be overwhelmed by the ex-
perience, expertise, and political muscie
of others, particularly when the public
forum, which is part of the environmental
movement's power, is not used by tacit
agreement. All parties to the consensus
process need adequate resources w par-
ticipate at arms-length.

The Remaining Agendamk_onn_d-_ Vi

“The program described above does not
resolve ail public policy issues regarding
metallic mining. Indeed, those who have
participated in the devciopmcm of draft
rules recognize that certain issues have
been set aside for future discussion and
resofution, Five issues have'besn cleariv
identified for future policy development:
(1) appropriate rules to regulate zcute
and chronic toxicity from mining activity;
(2) appropriate performance standards
for mine shafts and pits to protect
groundwater quality and quantity; {3) the
role of the WPDES permit program for
regulating mining waste: {4) _agr'ei:mam
on a definition of “radicactivity” for min-
ing: wasies generated by copper znd zine
mining;. and (3} administrative ‘rules o -
define and develop the policy concerns of
sec. 107.05 of the Wisconsin Statutes.

The Permit Hearings-—Round VII

Sometime between late 1984 and: the
end of 1985, the final permit hearing for
a new metal mine will be conducted. The
mining.company's proposal will ‘be mea-
sured against the standards for approval
established by the state of Wisconsin.
While no one knows if the permit wili be
approved or rejected, one can be reason-
ably surc that the permitting procedure
will be comprehensive, fair, and vigorous.
The hearings should be in the best tra-
dition of progressive government.

Conclusion

The Citizens’ Advisory Committee to
the Wisconsin Public Intervenor and the
Wisconsin Public Intervenor are pleased
with the direction Wisconsin public policy
has taken on mining in the last four years.
Whether one is promining, antimining,
or simply neutral on the issue, one should
be encouraged by the tremendous prog-
ress that has been made. The consensus
approach to policy development has played
a significant rofe in that policy growth.i
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Environmental Regulation

of

By Gordon H. Reinke
*Chief of the Mine Reclamation Section
~Department of Natural Resources

etal Mining

Contrary 1o popular belief, the Wisconsin
Depurtment of Matural Resources has
been involved with regulation of the
“new™ metal mining for over a decade.
Probably its first involvement was in the
late 1960s when it issued a permit to
Jackson County Iron Company (JCIC)
for the diversion of water from the Black

“River, for use as: process water at their !
taconite  (low-grade iron ore) mine and

mill east’of Black River Falls.

This permit was granted under a pro-
vision of Chapter 107, Wisconsin Star-
wfes which wis passed when the political
climate was much different than now.
The purpose of this provision was to'en-
sure that 3 metallic mineral deposit would
not be precluded from being mined be-
cause aveess o needed witer was cut off
by private landownars. At that time a
strong effort was made by the state and
the local area to enable the mining com-
pany to open and operate their mine, and
Chapter 107 was a part of that effort.

As it turned out, JCIC never used the
Chapter 107 permit. Enough water for
processing the vre was obtained from the
open pit mine itseif, plus several high ca-
pacity wells which the DNR later ap-
proved. At this writing, the JCIC mine
is the only operating metal mine in Wis-
consin,

In the jate 1960s and carly 1970s DNR
stafl participated in the development of
a mine reclamation statute. The early
thrust of this effort was directed at re-
clamation of sand and gravel pits and
quarries, However, the formal announce-

ment by Kennecott in 1970 of their dis-
covery of a small but rich copper deposit
near Ladysmith changed the direction of
this work. The end result, Chapter 318,
Laws of 1973, known as the Metallic
Mining Reclamation Act, specifically ex-
cluded sand and gravel pits and quarries.

. Meanwhile, other environmental feg-

" istation was - being passed: in’ Wisconsin,

‘Most notable was Wisconsin's Environ-
mental Policy ‘Act which became effec-
tive in Apﬂi 1972. Passage of this act
resulted in Kennccott’s first formal con-
tact with DNRon July 26, 1972. Because
the *Ladysmith Experience™is the DNR’s

first ‘and. most compiete experience in-
volving o pew northern Wisconsin mas-
sive-sulfide deposit under the new eavi-
ronmental Taws, because it has led to the
complex array of new laws and rules and
revisions of existing faws and rules, and
because it has become the subject of so
many inaccuracivs, it will be treated in
detail Jater in this article. For now, let it
seffice to say that many of the DNR stafl
were invoilved with this project from July
1972 to the permit hearing in November
1976,

The Metallic Mining Reclamation Act
became effective in July 1974, The act
created a five-member Mine Reclamation
Council appointed by the governor 1o as-
sist INR in the development of admin-
istrative rules to implernent the act.
Council members were appointed in July
1975 and from that time assisted DNR
stail in the drafting of these rules. The
rules became cffective November 1, 1976,
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as Chapter NR 130 (prospecting) and
NR {31 {mining).

Durmg this interval several other events
of major sagmﬁcance 1o DMNR and.related
to metal mining occurred. In 1975 Nor-
anda Exploration presented DNR with
a preliminary project proposal for their
smat zmc‘cnppcr discovery near Pelican
Lake in Oneida County. In March 1976

“.DNR held 2 hearing in Ladysmith on its -

Envirommental Impact Statement (EIS)
for the Kennecott project. On May 9,
1976, the DNR’s Mine Reclamation Sec-
tion was established.

The most significant event, and the one
which initiated. the considerable contro-
versy over metallic mineral mining which
continues to this day and will probably
be with us for some time, occurred on
May 12,1976 {three days after the writer
innocently assumed his present position
as chief of the Mine Reclamation Sec-
tion). On that day, Exxon announced the
discovery of their large massive sulfide
zinc-copper discovery near Crandon’ in
Forest County.

A heating on the Kennecott permit
application was held in November 1976,
Following this hearing, there was inten-
sive legislative activity relating to metal-
lic mineral mining, Most important to the
DNR were the extensive revision of the
Metallic Mining Reclamation Act
{Chapter 421, Laws of [977, effective
June 1978) and the revision of the solid
waste statute (Chapter 377, Laws of
1977, efective May 1978).

As o result of Chapter 421, the DNR
had to revise the existing administrative




rules for mining. The new codes had to
be presented to the legislature within 90
days after the effective date of Chapter
421. This was accomptished with the ad-
vice and assistance of the new Memallic
Mining Council, creaied by Chapter 377
to replace the Mine Reclamation :Coun-
cil. The new counci] consisted of nine
members appointed by the sceretary of
DNR for the purpose of advising and as-
sisting DNR in the development of min-
ing rules.

The second set of rules. which became
effective February 1, 1979 and are stili
in effect at this writing, are NR 130 {ex-

ploration), NR 131 (prospecting), and

NR 132 {minmng). Buesides creating the
new gouncil, Chapter 377 also stipulated
that metallic 'mining wastes were solid
wastes and as such must be licensed under
the solid waste law. However, it recog-
nized that these wastes had unigue char-
acteristics and directed DINR to prepare
special administrative. rules governing
them, with the advice ‘and. comment :of
the new zouncil. R

The DNR working with many inter-
ested  parties and with the council has

prepared these rules, knownias NR 182,

As zresuls of legisiutive changes and the
new provisions of NR 182, Chapters NR
131 and NR 132 have also been revised.
These three codes have been the subject
of three public hearings held in Lady-
smith, Cranduen, and Madison in Septem-
ber 1981; they will -go to the Natural
Resources Board in the ncar future for
their final adoption and submission 10 the
legistature.

From 1977 10 the present, in addition. .
Fhe i pent: working with
development,

DNR staf at both the district and head-
quarters level have spent thousands of
hours monitering Exxen’s data-gathering
activities inthe Cranden aren and: re-

viewing ‘#nd commenting on ‘numerous

company snd consultan preliminary re-
poris and other-documents. '
This lengihy chroniele oF the past and
present DNR involvement-with mining
has beén made for several reasons. The
primary reason is to give the reader a
perspective ol where we are and how we
got there with regard 1o DNR regulution
of mining. Time and space Amitations do
not permit a detailed discussion, but the
puint shoeld aiso be made that in addition
to compiving with the specific mining
taws and rules which have been developed
as described above, mining operations
must comply with ail other applicable
DNR regularions just as other industrics
must. Required permits and approvais
governing water treatment and discharge,
air contamination, surface water use, and
zH the other possible activities muost be
obtained by the companies in additien o
the sumng permit, solid wuste leense,
and comphiance with EIS procedures.

Taconite ore pile before reclamation
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A second reason for the lengthy dis-
cussion was to establish the fact thm
DNR has had clnsiderable experience
and invoivement in the ncw metal mining,
dating back to the 'ate 1960s. In con-
junction with this, a critivism ofter lev-
eled at DNR is that iz does not have the
staffl or expertise 1o deal with mining.
There will be additional swaff reguire-
ments if and when permit applications are
submitted. Such occurrence depends on
world metal prices, taxes, and local ae-
ceptance, s well as other variables be-
yond DNR control. 1 believe that when
such staff requirements develop they will
be mét. In addition, the mining stafl does
not operate in isolation from other envi-
ronmental disciplines within the depart-
ment. When a ;:mbiem is encountered
that crosses the administrative divisions
within DNR, persons from other bureaus
make their expertise available, in effect
augmenting the mine reclamation section
and Bureau of Edvironmentzl Impact.

Now, as promised earlier, a more de-
ailed. view of the. “Yadysmish: ‘Experi-
ence.” The first formal contact between
Kennecott and DNR “was . made'on Juiv
26, 1972.-0n October 4, 1972, DNR no-
tified Kennecowt of ‘permit and EIS re-
quirements. This happened two yeurs be-
fore the effective date of the original
Metallic Mining Reclamation Act. On
June 25, 1974, DNR received an Envi-
ronmental Impact Report (EIR) on the
project from Kennecoti consisting of four
volumes totaling over 300 pages. {The
EIR provides information which is used
inn the E18.} The DNR reviewed this doe-
ument. and requested  additional infor-

.mation and: eventually: rccmved an ad-

"écadum of 186 pages.. .
“The {)?\ik prepared 1 ?reinmxnary En-
urc:zmentai Report (PER) which was b
lished in Auvgust 1975, and cireylated
widely for comment. At .the end of the
comment period, the DNR had received
three letters from federal agencics, Hve
from state agericies, and none from local
agencies, We also received six review:let-
ters from citizens and: corporations con-
cerned with the project. This small num-
ber of letters from citizens was unusual,
especially in light of subsequent citizen
concern about the project,

After reviewing these comments. the
DNR requested and the company sup-
plied additional written material, The
PER was subsequently redrafted and is-
sued as the DNR's EIS which was cir-
culated to the public on February 3, 1976.
COver 200 notices-of the availability of the
EIS and of the public hearing to be held
were sent 1o various units of government
and to citizens concerned with the proj-
ect.

The public hearing on the EIS was held
in Ladysmith on March 4, 1976, Foilow-
ing the public hearing a i4-day period
was sel aside to receive writien comments

“which were exclusivel;
. disposal.: chmremum for the construc-
“tion, operation,’ mommrmg. and: mainte-
~mance -of ‘the proposed mtimgs facility

wwhere the ore; body 18, ar:tmxii
- hircd s lawycr 1o rcprcscm their. mtcrcszs. :
" also about one month before the hearing.

on the document. On June 15, 1976, the
hearing examiner issued his-opinion that
the DNR's EIS had Tulitied 1he require-
ments of the Wikconsin E’nv;wnmmt.&i
Policy Act. It is interesting 1o notc that
atthough this EIS has Deen the subject
of considerable criticism, 3t the time it
was rated excellent by a University of
Wisconsin survey of EiS s, with the soie
criticism that it was pscrh.sps *too tech-
nical.”

During the summer of 1976 the com-
pany developed and evemuaiiy submitted
applications for the mining permit, water
discharge- permit, and several surface
water regulatory permits which were to
be the subject of a contested-case public
hearing. These applications were devel-
oped with the DNR, and consaderauon
was given 1o all the ‘concerns raised by
the EIS review process. It should be
pointed: cut that Chapter NR 151, the
administrative code of :solid waste man-
agement in effect ‘at that time, exempted
from license requirements those facilitics
for mine-tailings

were 1o bc covcr:é under the mining per-
mit but were to b determined by per-
sonnel from the DNR’s sehd waste sco-
tion.

The hearing on the mmmg pcmm and
the other regquired DNR permits was held
on November 9 and 18, 1976, in Lady-
smith. The new public intervenor became
involved in"the project a:litthe over a
month before the public hearing on the
permits.was held, The Fown of Grant,

The Natural Resources Defense Council
was rcprcsent::d by attomey Frank Tuer-
kheimer. .

“These parties met with':Kennecott'’s
attorneysiand DNR's lega counsel AL
prehearing. conference. At that " confer-

ence a he.srmg procedure was; established -

by ‘the puriies. It was agreed that the
hearing would: follow this format: About
one week would be devoted fo direct tes-
timony by ail witnesses. A special evening
sassion would be heid at which concerned
citizens could express their views in in
uncontested scumg without being subject
to cross-examination. The hearing ex-
aminer would give whatever valuc he
chose to these citizen comments. At the
end of direct testimony, the hearing
would be recessed for about one month.
Transcripts of that portion-of the hearing
would be prepared and furnished 1o all
parties. The i’:mrmg would reconvene and
cross-examination of the reguiar wit
nesses world take place. Uponcompletion
of the cross-pxaminationthe hearing would
se adjourncd, und the hearing cxaminer
would cxamine the hearing record and
render his decision.
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locatedy .
“on February
the hearing ‘was: aﬂgaumcﬁ the.

The hearing proceeded as planned for
the first one and one-half days. Howeyer,
on the afterncon of the second day,. during
the testimony of Kennecott’s second wit--
ness, the attorney for the Town.of Grany
presented the examiner with o resolution
just passed by the Rusk County Board
{Resolution #229) which said in_essence
that the county would deny zoning to Ken-
necott ‘until the state legisiature passed
legistation adequately protecting gmrate
property and revised the tax laws to pro-
vide an acceptable return of tax money o
the local communities.

Since the law and rules provided that .

a cnmpiete application must include evie
deace satisfactory to the DNR that the
project would compily with local zoning
requirements and since Resolution #229
clearly was a denial of such zoning, the
hearing examiner adjourned the hearing.

Only two witnesses for the company
had ‘testified. Several more company &x-
peris had been scheduled to testify on the
hydrogeologic aspects of the pit and the
tailings pcnd, Noother witnesses received:
an‘opportunity. to appear, o my opinion

this lack -of scientific testimony for ail .

pames with' subsequent cross-examina-
tion was unfortunate, DNR was prepared:
1o offer testimony by a hydrogeologist:
from the solid waste section, an £nviron-
mental en gineer from the industrial waste
water section, and a limnologist from ‘the
Inland lLake Renewal Office, among
others.

Resolution #229, which led to the ad-
journment of the Kennecou hearing, is’
fairfy well known. Not as well known, but
pcrhaps equally significant is the fact that.
1977, three months after .
k.
County board passed Resolution #258,
This resolution states:

NOW THEREFORE, BE IT RE-
SOLVED that the Department c_f Mat-
ural Resources be advised that it isthe
desire of Rusk Countythat the mining
permit and reclamation plan proceed-,
ings before it be permitied to continue:.
that it is ‘the intent of Rusk County to
grant- necessary zoning approvals and
mining permits to the Flambeau Mining
Corporation provided Flambeau Mining
Corporation complies with afl require-
ments of law, [emphasis addcd] allon
condition that the iegislature enact leg-
islation allocating 2 just and equitable
share of the tax dolfars derived from
the proposed mining operation to the
local units of governments in which
said mining operation will be located:
and on further condition that reason-
able protection be provided to the prop-
erty owners of the Town of Gram for
the impact of the mining operation
upon them.

Muany important decisions regarding
mine laws and rules huve been made since
that tisne, and 2 compiete documentation
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of the project and DNR's reaction to-it

would have been helpful o the decision
makers. in addition, many misunder-
standings about the project which stili

persist loday might have been cleared up
had the hearing been completed. For ex-
ample, when Kennecott first approached
the IINR with a proposal, they wantedto
place the process water remaining in the
tailings pond at the end of the operation
in the bottom of the abandoned. open pit
and fill the rest of the pit with water from
the Flambeau River to create a lake, To
justify this proposal, the company pre-
sented data showing that the lake would
be meromictic—that is, it would not ex-

perience the normal seasonal turnover ‘of

water which would, of course, bring this

contaminsted water to the sutface, At that

time, when DNR informed the company

that :this proposed disposal of contami-

nated water was umacceptable, the com-

pany dropped the idea and did not propose

it in their permit application. Once this

idea was vetoed, the question of whether.
or not the lake would be meromictic be-
came of much less significance and was.

certainly nolonger a key issue. Testimony -
by DNR’s limnologist and other witnesses -

wouid havi done a great deal to establish.
the degree of importance of meromxis.
To this day, this issue has been treated
by some 25 of much greater importance
than it actually is in the view of DNR
technical staif,

To conclude the “Ladysmith Experi-
ence,” about one year after the aborted
hearing the DNR dismissed Kennecott's
appiication "“without prejudics.” If Ken-
necott decides to proceed with the project,
Lhey will have 1o submit new applications. :

] A new EIS will have to be prepared by -
" DNR, dnd a frearing will have 1o be held

on the permits and the EIS

I woudd Yike to conclude with what [
perceive as DINR's role regarding metal
mining in Wisconsin. We are neither pro.

~ mining nor anti-mining. Our job is to de-

termine: that any mining operationin this
state will be permitted to proceed only if
it will-be done in-an environmentaily sound
manner as outlined by our faws and rules,
Further, we must see to it that such ap-
erations do actually comply with permit
requirements and the applicable laws and
rules doring the actual operation, and
upan closure of the mine. This includes
reclamation of the site and the return of
the land to a useful condition as spelled
out in the reclamation plan,

The people’s elected representatives in
the legislature defermine that metallic
mining as an industry is acceptable in
Wisconsin, which they have done with the
existing laws, Whether or not an individ-
ual operation is acceptable to 2 local area
is up 1o the local citizens. These decisions
wiit be made on a site-specific basis by the
locad citizens through their elected rep-
resentatives and using local authority such
as zoning regulation.[]
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| By Elizabeth Kohl and
Philip J. Bradbury

As a new entity in the
| governmental structure of
| Wisconsin, the board wields
‘great influence in deciding
how to alleviate mining-
related impacts, is an
| important link in the
relationship between state
agencies and local
governments, and
complements the local fiscal
structure in determining how
mining tax monies will be
distributed.

The board was established to provide financial assistance to
communities affected by mining-related impacts incurred
prior to, during, and after mineral development in an effort to
avoid the “boom-bust” mining syndrome. The board. has
granted nearly one-million dollars to manicipalities for
comprehensive planning, legal counsel. environmental studies,
consultants, education, and capital improvements. ‘

"he discavery of an ore deposit is likely

1o be accompanied by the expecta-
tion of economic development, bringing
new businesses, more jobs, and capital
investments to an area. History has shown
that adverse social andenvironmental im-
pacts may also be the companions of
mineral development. 1n 1977, the Wis-
consin Legislature established the Mining
Investment and Local Impact Fund Board
to help local communities address
mining-related impacts. This article pro-
vides an-overview of the board’s statutory

‘authority, as well as the policies and de-

cisions that have characterized it since its
inception. e

Wisconsin’s approach

The nature of mineral development
creates short and long term costs not com-
monly associated with other kinds of in-
dustrial activity. Often; the ore body is
located in a rural area lacking the public
and privaie services required to accom-
modate sudden growth. An influx in pop-
ulation places new demands on housing,
schools, water and sewer facilities, rouds,
and businesses. Local governments are
faced with far-reaching decisions involy-
ing where and when to buiid, and more
importantly, how to pay for cxpensive im-
provements. Without other scurces of rev-
enue, these front-end costs can burden
existing. local taxpayers.

Communities must also consider the
fong-term sociai, environmeniai, and eco-
nomic costs of metaflic mining. The de-
velopment and extraction of a mineral
deposit represents a temporary, COmmer-
cial endeavor. During the operation of a
mine, cmployment is relatively siable.

Wisconsin’s Mining Investment
and Local Impact Fund Board

When the mine closes, however, alter-.
native: job opportunitics and local devel- -
opment projects will be nesded 10 com-
pensate for cconomic decline and sociai
impact. In addition, the depletion of a
vainable natural resource may perma-
nently aiter the quality of the en¥viron-
ment.

Anticipating a new generation of min-
ing in Wisconsin, the state legislature s«
tablished the Mining Investment and Lo-
cal Impact Fund Board (MILIFB):

to provide funds to municipalities for
costs associated: with social, educa- .
tional,  environmental,” and economic -
impacts of metalliferous mineral min-
ing incurred prior to, during, and alter
the extraction of metalliferous min-
erals. Sec. 70.395(2) of the Wisconsin
Starutes '

This step should case the strain on local
communities as they prepare for mineral
development and reduce the likelihood of
“hoom-bust” mining in Wisconsin,

The MILIFB is composed of five local
governmem officials, two public mem-
bers, and 1wo state agency representa-
tives. As @ new entity in the governmental
structire of Wisconsin,. the board wields
great influence in deciding how o alle-
viate mining-related impacts and has be-
come an important link in the relationship
between state agencies and local govern-
ments, as well as among local munici-
palities in the region where a deposit is
located. in bringing together the interests
of various communities, the board com-
plements the local fiscal structure in de-
tertining how mining tax monies will be
distributed. The board derives it reve-
nues from the {avestment and Loczi Im-
pact Fund.
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Fig. 1 Under Wisconsin's net proceeds tax on mining, the collection of tax
receipts .does not begin until ‘the mine is in operation. Communites need
revenue 1o pay for mining-related 'imp_af;tsfbéfore.andjj;after minerai extraction
takes place. The MILIFB provides financial assistance to municipalities pre-
paring for mineral development, as weil as those localities where a mine has
closed (A = mine construction, B = mine operation begins, and ‘T = mine

closes),

The Investment and Locai Impact
Fum_j

Currently the Investment and Local
fmpact Fund has three sources of reves
nue, Sixty percent of Wisconsin's net pro-
ceeds tax on mineral mining is deposited
in the fund, Because the net procesds tax
is not-collected until a mining company

_begins operation, this source. of revenue -

has been lenited, thus Tar. Tocover front-
- end'mining expenses; th :
has given the board'z two million dollar
foun. This loan, along with 20 pereent of
Wiscansin's occupational 1ax on iron ore
concentrates, has enabled the hoard 1o
make ‘payments and grants 0 memei-
palities for mining impacts (Fig. 1),

The MILIFB ywards three kinds of
grants to communities from the impact
fund. First, pavments are made diréetly
to thase municipslities and counties where
mettthe minerals ure being extracted.
These “guaranieed pavments™ are deter-
minzd by the amount of net proceeds 1ax
4 mining company pays for each active
site. ranging from $75.000 for munici-
palitiva 1o 3750.000 for countiss. The
funds ure 1o be used by the communities
for mining-retated costs. Ordinarily. iocai
property taxes would be used to finance
such expenses. However, minera) deposits
are exempt from property raxes. therehy
cutiing off o primury source of Toeal fov-
ernment revenue, In January 1982 the
frst guitrantced payments wifl be mude
o Jackson County and the Town of
© Brockway —the kwation of Wisconsin's
©onlv active mine site.

the state legislature .

The impact fund also provides revenue
for discretionary payments and emer-
gency grants. Each vear, the MILIFB
distributes grant momnies to counties,
townships, cities, villages, school districts,
and tribal governments 1o afleviate min-
ing-refuted costs. To date, this Discre-
tionary Payment Program has focused on

,impacts associated with premining de-
velopment and postmining problems. The.
“bourd: also has the duthority 1o allocate

emergency grants to communities for
sudden and unforescen problems refated
t¢ mining.

Board policy

The Wisconsin Starutes provide guide-
lines for disiributing mining tix revenues
to municipalitics. The Stawtes outline
the projects and purpuses for which dis-
cretionary grants can be made. In addi-
tiun, these funds must be apportioned
according to geographical priorities based
on the location of the extracted minerals.
Within the context of these guidelines.
the MILIFB has broad policy-making
authority, Such flexibitity ailows the board
lo respond to u variety of mining-refated
impucts that communities face.

Severai large mineral deposits have
been discovered in northern Wisconsin
and extensive exploration continues. The
status of Tulf-scade mineral development,
however, remains uncertain. This ancer-
tunaty has been influential in guiding the
policy of the MILIFB. Furthermore, be-
vause a refatively small amount of mining
tix revenue has been generated, the fiscal

policy of the board has.been somewhat
restrained. These factors also: influence
communitics as they prepare {or the po-
tential impacts of mining and the kinds
of prajects that require lunding. Several
of the MILIFB's policies for the Disere-
tionary Payment Program are summa-
rized here:

{}} To encourage cooperation among
neighboring units of government: In an
effort 1o promote comprehensive soly-
tions, reduce costs, and avoid duplication,

the board has funded several projects -

which encompass the mutual concerns of
adjacent communities, The board has en-
couraged the coordination of planning
projects, environmental and technical
studies. and the formation of joint impact
comemnittees,

(2) To establish levels of Junding as-
sistance: Each year, the board has set lev-
els of funding assistance for communities
in-certain. geographical. areas, The Ievels
reflect the proximity of 4 'municipality to
4 mine site, the statys of the mining op-
eration. and the degree 10 which an im-
pact is mining-related. In: addition, the.
MILIFB has established uniform levels
of assistance for proieet ¢atcgories, in-
cluding legal services, local impact com-
mittees. and comprehensive planning. This
policy attempts to treat each community
in a similar manner and assumes that
need is not npecessarily a function of size,

(3} To require cosi-sharing by local
governments; The MILIFB has initiated
cost-sharing arrangements with commi-
nities for those projects which are. par-
tially ‘mining-related ‘and . when certain: .

benefits will accrue'io the municipalities.

beyond those which address; specificaily,
a mining impact. This policy is designed
to increase the accountability of the board
and the local units of government. Al-
though'this method of distribution ena-
bles the MILIFB (o assist more com-
munities, the policy has heen criticized
by semewho feel that all mining-related
projects should be funded, in total, by the
board.

{4} To give priority to noncapital proj-
erts; It those regions where the timetable
for mieral development remains uncer-
tain, the MILIFB has given priority to
roncapital projecis. The pending status
of mining makes it difficult 10 determine
when public services will be needed. The
board hus encouraged municipalities to
apply gramt monies to the identification
of potential mining impacts and strategies
to deal with these impacts, Consequently,
the board has given priority 1 compre-
hensive plunning, legal and technical
studies, or those projects which prepare
& community for mineral development.
Capital intensive projects wil] be given a
greater priority as mining companics fn-
atize their development plans.

Wisconsin Academy Review/December 1981/33




As mining progresses in the state and
the membershig on the board changes.
revisions in these policies can be expected,

What's happened so far

The MILIFB has just completed the
third Discretionary Payment Program.
To date, a 1wotal of $880,000 has been
awarded 10 thirty communities {Fig. 2).
The majority of these funds have becn
allocated for premining impacts. These
projects have included grants for {1} com-
prehensive planning to assess community
needs for housing, transportation. public

services, capital improvements, and rec.
reation: (2) iegal services for community
representation in negotiations with min-
ing companics and slate agencics; (1) en-
vironmental and technical studies to ac-
quire base-lne duty fur planning projects
and 10 review. environmental impact re-
ports; and (4} local impact commitlees
Lo organize citizen input into the planning
process, to gather information for public
dissemination, and to serve as the focai
pomnt for mining concerns in the com-
miinity. Although local impaet commit-
tees have received a refatively smalf por-
tion of impact funds, they have played an

i ‘ i
J L } Aoy

R

i

Fig. 2. Grant Recipients for Mining Impact Funds
June 1879 - Octeber 1981

impartant role for citizen participation.
In a few instances, funds were -provided
ta repair roads damaged by mining ac-
livities und to expand existing govern-
ment facilities. .

Lingering problems associated with the
early mines of northern and southwestern
Wisconsin have reccived attention by the
board as well. The MILIFB has provided
funding to Lafayette County to assist
landowners dealing with groundwater
pollution near a recently abandoned zinc
mine. The board awarded grant monies
for Minerat Point to evaluate reclamation
alternatives for mine-wasie disposal sites.
In Iron County, the board has funded
fencing and filling activities to help Hur-
ley and Montreal address safety problems
where old mine shafts and wnnels have
caved in.

Grant awards for 1982 covered many
of the same activities funded in previous
years. Changes in the development plans
of the mining companies could, however,
cause tommunities to reevaluate “their
needs. Similarly, the MILIFB may wam
lo review their current policies in light of
any changes and make necessary “revi-
sions, For example, a decision byone of
the mining firms to cancel a project would
reduce the need to provide funds to an
arex. On the other hand, a decision to go
ahead with an operation could increase
the funds for certain capital projects and
expansion of public services.

Summary

The Mining Investment and Local Im-
pact Fund Board was established 1o serve

the needs of communities affected. by
mining-related impacts incurred prior to,

during. and after mineral developme a1,
By providing financial assistance 1o mu-
nicipalitics, the board hopes to avoid-the
problems associated with “boom-bust™
mining impacts. During these formative
years, and :not without controversy, the
MILiFB has granted nearly one million
dollars 10 .municipalities for comprehen-
sive planning, legal counsel, environmen-
al studies, copsultants, education, and
capital improvements.

The future success of the MILIFE will
depend on the board's ability to anticipate
and address local needs, given its.staru-
lory responsibility and available funding.
fs success will also be reflected in how
wetl communities are able 1o deal with
the adverse 2ffects of mining and benefit
from its many opportunities. To date, the
board has achieved a respensibie balance
between the needs of individual commu-
nitics and the broader interests of the
state. In the years ahead, the board wili
be challenged 10 find innovative ways 1o
maintain this balancel{]
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A PUBLIC RIGHTS ADVOCATE'S VIEW OF GOVERNMENT
AND SCENIC BEAUTY AS A NATURAL RESOURCE

Presented by Wisconsin Public Intervenor Peter A. Peshek
October 24, 1981

INTRODUCTION

In this day and age of less government, fiscal conservatism
and James Watts, it is often being viewed as sacrilegious for a
public rights advocate to ask government to become further involved
m t:he protect;.on of a public natural resource. The national'
enV1ronmental ethic, and certalnly tha envxronmental ethic of the-
state of WlSCOUSln, is not being “ substantlally altered by the
current political call for less government. Regardless of how
well, or how poorly, government reacts to environmental matters in
the next few years, citizens will remain committed to a quality
physical and social environment.

'f ?hérgfpr§} *if 1s appropzlate to contxnue to advocate farjﬁl
public righis in.the environment, The purpose of thls paper is to
describe the exciting efforts underway to get the state government
of Wisconsin to prdtect scehic beauty. The efforts do not deal with
buying park lands, scenic easements, planting flowers or planning.
It is an attempt to require decisionmakers in the regulatory
process to make consensus decisions regarding scenic beauty

utilizing valid social and scientific data.
This paper will be divided into three segments. The first

segment will describe the Public Intervenor Office of Wisconsin.

It will also raise the issue of how developers react to
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environmentalists. Part two will describe scenic beauty disputes

in Wisconsin. Part three will offer some recommendations.

I. AN OVERVIEW OF THE WISCONSIN PUBLIC INTERVENOR

The Wisconsin Public Intervenor is an assistant attorney
general in the Wisconsin Department of Justice. The Office of
Public Intervenor was mandated by the 1967 Wisconsin Legislature
when the Wisconsin Department of Natural Resources (DNR) was
created.,  The office waéf establiShéﬂ at the request of the
Wiséonsin Wildlife Federation and other traditional conservation
forces.

The Public Intervenor was created during a struggle to
réorganize state government. A commission created by the

Legislature (Kellett Commission) recommended the merger of then

exzst;ng Dapartment of Resource Develcpment and the Wzscon51n;,“ -

_ Conservat;on Bepartment Conservat:cn groups actively- opposed such

a merger fearing that the proposed department of natural resources
could not be an effective advocate for resource conservation since
it would also be responsible for resource development.
Consequently, a compromise reorganization bill was adopted.
One of the elements of this bill was the creation of a Public
Intervenor. The Public Intervenor would ensure a continued
adversary process during state regqulation of water resources by the

new Department of Natural Resources {(DNR} .

The Center For Public Representation has observed:
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{Tlhere is substantial evidence that the function
assigned to the Public Intervenor by the
legislature~—acting as an advocate for such public
rights~-is as important as it was perceived by the
legislature in 1967. Those who pollute water or
air, dam streams for a recreational development, and
take other actions which affect public rights in
water and other natural resources usually have a
substantial economic stake in the outcome of
administrative and court proceedings affecting
their activities. They are represented by counsel
and an array of experts. The beneficiaries of
"public rights,"™ on the other hand, are diffuse,
often unorganized and bhave only small econonic
stakes as individuals. Public rights will
ordinarily go unxepresented -unless the Public
Intervenor is there. '

Wisaonsin_nepartmeqt of Administration, The Public Intervenor In

Wisconsin (November 1975), at 85~85.“

There are currently two assistant attorneys general designated
as Wisconsin Public Intervenors: Thomas J. Dawson was appointed in
September 1976. Peter A, Peshek was appointed in May 1976.

The Publlc Intervenors have part;czpated 1n a large and varledﬁ_
numbe: "of; ‘issues 1nvolv1ng publlc rlghts ‘in_ Wisconsin's .
environment. In almost every case, local citizens, often rural
residents, have asked for assistance. Selection of issues for thei
Public Intervenor office is made by a Citizens Advisory Committee:
to the Public Intervenor. The Committee also is involved in major
litigation~strategy decisions.

The purpose of the Citizens Advisory Committee to the Public
Intervenor is to ensure the accountability and credibility of the
position. The first committee was appointed in 1976. At thaﬁ time,
Attorney General Bronson C. La Follette said that the Advisory
Committee "was established to provide public input and assistance
on environmental matters to the Attorney General and to [the]

Public Intervenor." [June 3, 1976 press release.]




The current priorities of the ?ublic Intervenor office, as
established by the Citizens Advisory Committee on July 12, 1980,

are:z:

High Erioritx until completion

1. Wetlands
2. Mining

High priority

L. Groundwater

2. Pesticides

3. Aesthetics

4. Wisconsin Environmental Policy Act

Medium priorit
. Solid waste

Low priority
Forestry.

In summary, the Public Intervenor of Wisconsin "watchdogs"
state agencies. When necessary, the Public Intervenor sues state
agencies or developers when public rights in the environment are

threatened.
II. A CORPORATE LOOK AT ENVIRONMENTALISTS

I have Jjust described the conceptual framework for the
Wisconsin Public Intervenor office. It is equally interesting, and
more revealing, to see how the opposition looks at the Wisconsin
Public Intervenor.

Industry does not maintain a singular view of environ-
mentalists. While many industry representatives do not deal with
environmentalists in a moderately progressive manner, otheré do.
Some companies do not even hold a unified view when it comes to

their own approach towards those who are raising environmental

issues,




For example, the Public Intervenor took discovery' of a
developer for a DHR permit. This developer has substantiél
pusiness in the western part of the United States. During the
course of discovery, documents were uncovered containing the
following observations by various agents or employes of thé
developer about the Public Intervenor and his activities:

1. The Public Intervenor "is young, aggressive and

altra-ambitious. His role in the upcoming hearings
is complex, for it is a mixture of using meetings as
a political platform to further his own ends ...
blended with the satisfaction of fighting multi-
national corporations.,”

2. This [environmentalist] "does not have the
money, nor do the residents of the township. We
must get back to the residents of the town if we are
going to erode the building base of opposition which
this [environmentalist] is fostering ... I do not
think that it is likely that the town will come
through with the funds necessary for any extensive
court fight on the project.”

Compare these hostile views to those of other employes of the
developer whcsnge_regommgnﬁiag:
1. -~ If" there is ‘to  be 'é'”méjbr' rewriting of [our

application}, then I would hope that some way would be
found to involve a citizens committee.

2. I am gonvinced that Peshek is an open person, one who
would be willing to sit down and negotiate. He should be
involved in the planning process.

3. Peshek is a bright man ... with a deep sense of duty.

4. Instead of trying to second-guess Peshek, why doesn't
{our company] go to him and ask what his concern is and
offer to help resolve any uncertainties he may have?
Would there be gain in the long run if [our company }
established dialogue and offer support as far as Peshek

is willing to do so?
The two sets of quotations outlined above reflect the two
options available to an industrial developer. The company can take

the low road and view the adversary &s an absolute enemy, whose




support should be eroded and whose financial limitations should be
exploited. Or the company can take the position that the
environmentalist has concerns which should be public addressed and
representative of a legitimate point of view which is entitled éﬁ
articulation.'

The choice is clearly the developer's. in my opinion, the
high road of full cooperation, public participation and disclosure
works better for the developer, as it does for the local community

and the environment.

IIT. SCENIC BEAUTY--AN IGNORED PUBLIC RIGHT

A. Exxon--An Introductory Example

Exxon has discovered a world class zinc and copper ore body in
northern Wisconsin. It will cost Exxon one billion one hundred

million dollars to bring the mine into production if and when

permits are granted for its operation by the state of Wisconsin. A '

.vefy:réceni'én&'Very.téiling exaﬁpie of how scanic‘béauty, as a
resource, was handled by the largest oil company in the world will
give you a general overview of my perspective on government
regulatory activities and scenic beauty.

The citizens of northern Wisconsin kept asking Exxon what its
property would look like if mining were to be developed. What does
a concentrator plant look like? What is a head frame and what will
it look like? 1In order to answer some of these questions, Exxon

commissioned a "bird's eye perspective" of the project.




About a year ago, the Public Intervenor and other lawyers,
representing the local town governments and native American
communities, quizzed Exxon about the perspective drawing. How tall
will the head frame be? Exxon told us in excess of 250 feet. We
asked where would the head frame be located? We were told on the
highest point of land over the ore body. When asked why this
location, we were told because of the constructian design
contemplated for the ore body. We a#ked if the visual impacts of
selecting that location for the head frame had been considered, and
.the answer was negatlve.__ :_ |

We asked abaut the celors that had been selected in the
landscape archltectuxe drawxng.' They dld not appear to be colors
ordinarily seen in northern Wisconsin. We asked questions about
vegetation, both in terms of its spacing, as well as in terms of the

nature of the vegetation. Finally, we asked about the design and

the overall v1sua1 appearance of the ankzng lots, ccncentrator, .

'head Erames and anc1llary faallltles. Frankly, the ccmblnatlan oﬁfii

color, vegetation, design, and overall impact did not appear to
have a northern Wisccnsin identity.-aﬂram my subjective and biased ;'
point of view, the drawxng looked llke some landscape architect's
rendition of a condominium developm&nt in San Diego.

As told to us eventually by Exxon, it appears that the
landscape architect had not come to the site of the property before
providing his visual image for the public. As a matter of fact, at
least one employe suggested that the landscape architect had never
been to northern Wisconsin in his entire life.

This incident ig not critical onto itself. The factual and
conceptual problems identified during that conversation with Exxon

could be taken care of since there was time left in the planning




process. The decisions made during-%he planning process will be
evaluated during the permitting_process. Exxon has been the ﬁost
liberal- minded mining company 6§ezating in the political arena of
Wisconsin. Exxon's initial approach towards the aesthetics issues
suggests that Ehe professional dealing with aesthetics will have a
very difficult time competing with the engineers, econcmists and
lawyers of a developer. The location for a particular aspect of a
project may have very little relationship to the scenic beauty
resource. The Exxon example should be kept in mind as we talk about

varxous advocacy efforts in Wiscon$1n.

B. Aesthetics As An Environmental Issue

Wisconsin has been and remains an environmentally progressive
state. For example, the state passed mandatory shoreline zoniné
and mandatory floodplain zoning before most states. Wisconsin
__Supreme Court rullngs have rasulted 1n the prctectlon of wetlands

adjacent to nav1gable waters (Just v. Marlnette, 56 Wis. 2d 7, 201

N.W.2d 761 (1972)). Other Jlaws protect shoreline alterations,
water Qualit947pawer plant and transmission siting, to name but a
few of our environmental protection laws. Wisconsin has enacted
the Wisconsin Environmental Policy Act (WEPA), modeled after the
National Environmental Policy Act (NEPA)., We have an effective
Department of Natural Resources.

In essence, much of Wisconsin's environment is legally
protected. Most of Wisconsin's environment has its advocates.
Over the past few years, it has become evident that, even with all
this protection, an important resource has been neglected in

Wisconsin. This neglected resource is scenic beauty, aesthetics,



visual quality, whichever term you prefer. When we have intervened
on behalf of Wisconsin's environment, many times the issue’ is
really an aesthetic one, but ‘due to the absence of knowledge,
expertise, and experts, we have resorted to the use of surrogatesA
for scenic beauty. These surrogates have been endangered species;
environmental diversity and water quality. Howevef, scenic beauty
is a resource onto itself and cannot always be protected by using
surrogate measures. For example, the Snail Darter, as an
endangered species, could not protect the scenic beauty of Little
Tennessee (Almy, 1980) from the aéﬁ; builders of the Tennessee
Valley Authority. As in the case of the Little T, the use of
surrogates for scenic beauty proved to be ineffective. As the
Wisconsin Public Intervenor, my environmental responsibilities are
broader than just the protection of endangered species. But if

scenic beauty is a resource where are its advocates?

C. Development Along Wisconsin Rivers, An Inconsistent Policy

If the public right to enjoy scenic beauty is to be preserved,
consistent policies and procedures need to be established by the
gévernment regulatory agency. In the absence of such established
policies, inconsistent decisions will be forthcoming. Two exampies
from Wisconsin illustrate this point.

A recent DNR case involving the Flambeau River is an example
of current problems. In response to the argument that public
rights in scenic beauty would be harmed, by permi;ting construction

of a boatslip, a DNR hearing examiner stated, "Beauty is in the eye
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of the beholder!" He went on to say that scenic beauty Ls a
"nebulous concept,” unsuited to objective measurement, and implied
that denying a permit on the @resently subjective and arbitraty
definition of scenic beauty would be uﬁconstitutional. See,

FINDINGS OF FACT, CONCLUSIONS OF LAW, OPINION AND PERMIT,

Application of Wilfred J. Barry (3-NW-1536.249, August 23, 1978y},
for a permit to eniarge a waterway adjacent to the South Fork of the
Flambeau River, Price County, Wisconsin.

It is interesting to note that there was but a single
government witness in that case. _:An employe specializing in
biology, and'respcnsible for Wiaconsih's natural scientific areas
program, argueé that, given his\ thirty years of experience in
protecting scientific areas in Wisconsin, it was his opinion that a
boatslip should not be permitted on this unspoiled region of the
Flambeau River. This witness had no formal training in aesthetics,
-Scenic beauty management or policy. - -

iﬁ sté?fiiﬁéHCOerééénis.anotheg DNR case just one year later.
A DNR hearing examiner, invoking Wisconsin's Public Trust Doctrine,
denied an application from a private citizen for a permit to build a
bridge across. the PelicanIRiver, which bisects his land in Oneida
County. The application was denied exclusively on scenic beauty
grounds. In his FINDINGS OF FACT, the hearing examiner stated,
"The rights of the public for purposes of actual physical
navigation per se would not be impaired by a bridge," and "[tlhe
rights of the public for purposes of fishing would nét be
impaired,” yet "the impairment of natural scenic beauty as an
incident of navigation is an important impairment of navigation

itself."” (Citing the case of Madison v. Tolzmann, 7 Wis. 24 570,
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574, 97 N.W.2d 513 (1958), and secs. 31.06, 144.025, 144.26 and
xh?.el, Wis. Stats., the hearing examiner concluded, “{T}he
éﬁjoyment of natural scenic beéﬁty as an incident of navigation is
a“ public right in navigable waters” énd, thus, denied the

afblication. See, FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER,

ggplication of Lawrence T, Schmelling, 3-NC-78-604 (August 7,
{9%79), for a permit to construct a bridge across the Pelican River,
Pown of Pelican, Oneida County, Wisconsin.

ix; In the Pelican River case, landscape architects, educated in
%é%thétié_ theory and trained in visﬁal simulation procedures,
festified on behalf of the public rights in that river. It is my
ogjnion that such testimony did make a significant difference in
é%é results of the hearing. It must also be emphasized that the
giblic has a right to expect and depend upon a degree of consistency
fn the application of relevant law in cases where scenic beauty
f}éhtszgeme into  question, Clearly, two hearing examiners were .
.éﬁﬁingtféﬁﬁ'éﬁéhtaﬂfﬁﬁdéméntal} différent pioépectivé; thaf sﬁch

Bhsistency cannot yet be reasonably expected by the public in

Wiﬁconsin.
s D. The Public Trust Doctrine
{° A hearing examiner in the Pelican River Case made reference to

what is called the Public Trust Doctrine. While this concept is not
ﬁé}ticalar relevant to a good portion of the United States, policy
éonsiderations behind it are worth discussing, because of its

potential applicability by analogy to situations throughout the

United States.
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The Wisconsin Supreme Court traged the origin of the public

Trust Doctrine as follows:

after the Revolutionary War, the
original thirteen = states wepel!
impoverished and were confronted with the
problem of paying the debts created by the
war . States without western lands
demanded that Virginia, and other statest:s
claiming such lands to the west, should
cede the same to the Confederation to bel
sold to pay such debts. In 1783 the
virginia  legislature authorized the.
ceding of the Northwest Territory to the
Confederation, and the actual deed of
conveyance was executed March 1, 1784.
This cession was made upon two conditionsw
(1} The new states to be admitted as
members of the Federal Union were to have :
the  'same rights to sovereignty as the
original states; and (2) the navigable-
waters flowing into the Mississippi and
the St. Lawrence rivers, and the carrying
places between them, were to be forever
free public highways. These conditionst
were incorporated into the Northwest
Ordinance of 1787, which set up the
machinery for the government of the
Northwest Territory. .

. .Sec. 1, art. .IX of the Wisconsin:
. ‘constitution, adopted by the territorial
convention on " February 17, 1848, and ~
approved by the act of congress admitting
Wisconsin inte the Union, incorporated-
verbatim the wording of the Northwest
Ordinance with respect to navigable
waters, such section reading-as follows:

"rhe state shall have concurrent
jurisdiction on all rivers and lakesS
bordering on this state so far as such
rivers or lakes shall form a common
boundary to the state and any other statés
of territory now or hereafter to be
formed, and bounded by the same; and the:
river Mississippi and the navigable
waters leading into the Mississippi and”
St. Lawrence, and the carrying places
between the same, shall be common highwaysw
and forever free, as well to the
inhabitants of the state as to -+the
citizens of the United States, without any
tax, impost, or duty therefor.”

-l2-




The late Adolph Kanneberg wrote an
excellent article entitled "Wisconsin Law
of Waters," which appeared in the 1946
Wisconsin Law Review, 345, 349.
Mr. Kanneberg was  a lawyer who
specialized in the field of waters and
watercourses and was a recognized
authority on the subject not only in
Wisconsin, but in the nation. He also
served as a member of the Railroad
Commission of this state for eight years.
In his article Mr. Kanneberg stated:

"rhe Ordinance of 1787 does not
define the term 'navigable water.' There
was no rule of the federal government for
the guidance ¢of the states with respect to
that = matter. . The - ordinance merely
provided that navigable waters were to be
public ‘highways, -and thus states. like
Wisconsin and,  -Oregon, which had vast
forests of pine timber which would float,
found it to their interests to adopt the
saw-log test of navigability, while other
states adopted different tests of
navigability. The Atlantic  states
generally adopted the salt-water test of
navigability, that is to say, any stream
up to the point to which the tide ebbs and
flows is navigable. In North Carolina,
for example, the Yadkin river which has a
widthof oné hundred seventy-five yards is.
nonnavigable, whereas 'in Wisconsin any
stream capable of floating a saw log
during one or two weeks of the spring or
other freshets is navigable."”

Muench v. Public Service Comm., 261 Wis. 492, 499-500, 53 N.W.2d

514 (1951).

In short, the Public Trust Doctrine makes the state of

Wisconsin the trustee for public rights in navigable waters. A
1946 Wis. L. Rev. article noted:

Thus in Wisconsin when it is said that a
water is navigable, it 1is merely a

different way of saying that it is public--

public not only for navigation, but for

hunting, fishing, recreation, and for any

other lawful purpose.

Adolph Kanneberg, Wisconsin Law Of Waters, 1946 Wis. L. Rev. 345,

147.
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The Public Trust Doctrine must bé interpreted to meet modern
times and current needs. It must be construed so that the public
can "reap the full benefit" of its constitutional rights. The
Wisconsin Supremé Court has observed:

- The wisdom of the policy which, in
the organic laws of our state, steadfastly
and carefully preserved to the people the
full and free use of public waters, cannot
be questioned. Nor should it be limited
or curtailed by narrow constructions. Tt
should be interpreted in the broad and

intended benefits.

Diana shooting Club v. Husting, 156 Wis. 261, 271, 145 N.W. 816

{1314} (emphasié supplied}.

The Wisconsin Supreme Court has found that "scenic beauty" is
one of those public rights in navigable waters which must be
protected under the Public Trust Doctrine. In 1951, the court
sustained a citizen's right to challenge a dam license on the basis
“of public rights to scenic beauty. _"The right of the citizens of
.the“séété to.eﬁjoy our na&iéable sﬁreams for recreatibhal purposes,
including the enjoyment of scenic beauty, is a legal right that is
entitled to all the protection which is given financial rights,”
concluded the court. Muench, 261 Wis. at 511-12. The court has
restated this right in many later decisions.

By analogy, it can be said that any land or water of the state,
which is subject to regulation by a public agency, carries with it,
as an incident of public use and administration, the mandate to

protect and preserve scenic beauty. Scenic beauty is a public

right.
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E. Lowland Sand And Gravel Operations

The United States Department of the Interior, Bureau of Mxnas,
has estimated that the Wxscon51n sand and gravel industry ranks
either fourth or fifth among the states producing sand and gravel.
Sand and gravél make up over thirty percent of the mineral value
being extracted in Wisconsin. There are approximately 320 mines in
Wisconsin producing sand and gravel, and 405 stone producing
quarries. Of the tens of thousands of acres of Wisconsin landscape
that have been mined for sand and gravel, sand, gravel and stone,
less than one-third of that acreage has been reclaimed.

wisconsin currently-does not have a state regulatory program
for upland sand and gravel. For sand, gravel and stone mining near
navigable waterways, the DNR has had regulatory jurisdiction since
the mid-1960's. Initially, due to lack of staff, regulatory and
enforcement capabilities, the great majority of excavations were
__not germltted restorad or reclalmad. During the 1970's, this .
problem began to dlmlnlsh. In the fall of 1977, ezght 1ndxv1dualsf”
representing the Objibeau Chapter of Trout Unlimited, Inc., the
John Muir Chapter of the Sierra Club, the Wisconsin State Council
of Trout Unlimited, and the Wisconsin Public Intervencr'petitiOned
the DNR to adopt rules regulating lowland sand and gravel
excavations.

The Wisconsin Public Intervenor argued for the adoption of
such rules. The Public Intervenor Office pointed out that one
Wisconsin river, namely the Big Rib River in Marathon County, had
some thirty—-four past or present sand and gravel mining sites in a

forty mile section of the river. We arqued that this was a very
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significant impact on the Big Rib éiver and that there was no
overall state regulatory program to protect the public righté in
the river, particularly the aeséhetics rights. 1In :equestihg the
rules, the petitioners argued,

The corner stones of the proposed
rules will be to reguire the applicant to
submit a comprehensive reclamation plan
for the project area, to require bonding
to insure that the reclamation plan is
completed, and the establishment of the
procedure to insure periodic inspection
and rellcen51ng to guarantee that the
applicant 15 fulfllllng the condxt;ons of
perm;ts. T G

The Wiscensin Pubiic Intervenb: Office was successful, along

with the other petitioneis, in getfing the adoption of these rules.

Aesthetics, bonding and reclamation are critical parts of the rule.

The sand and gravel rules permit a mine permit application to

be denied solely because. of aesthetic concerns. A recent

Unxverslty of Wzsconsxn publlcatlon observed-
The Purpose of thls cha?ter is to:

(a} "minimize the adverse effects
~ caused during and after such
(excavatlon, dredgzng or grading)
act1v1t1es.

{b) "to provide for the expeditious
rehabilitation of effected
lang”

(c) "to restrict excavation, dredging
and grading where the adverse
effects cannot be minimized
or avoided." (emphasis added)

One of the adverse effects,

recognized explicitly in NR 340, is the
degradation of scenic beauty.

In Wisconsin, most sand and gravel
operators have either ignored potential
degradation of scenic beauty or limited
their compliance with NR 340 to simple
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visual screening or post excavation
grading and seeding as a response to the
requirements for rehabilitation.

However, in order to be in full
compliance with HNR 340, a permit
application should first be reviewed to
determine those potential adverse
effects, including degradation of scenic
beauty, which cannot be minimized or
avoided. The permit application must pose

the initial decision of whether or not the
sand or gravel operations should be
restricted. It is only after this
decision has been made that scenic beauty
rehabilitation proposals should be
considered as a condition for the granting
of the permit,

xnterestingly, we are finding that we have not gone far enough
gua:anteeing reclamation and aesthetics protection in these rules.
We are now in the process of combining work from the University of
Wisconsin Department of Landscape Architecture, Wisconsin DNR,
along with financial support from the Wisconsin Road Builders
Association, to develop additional submittal manuals so that the
- aééii;gﬁt can "do a better job complying with Wisconsin
Administrative Code chapter NR 340, and protecting pubiic rights in
Wisconsin rivers.

It should be noted that environmentalists have bheen distinctly
unsuccessful in getting state requlation for the upland sand and
gravel industries. The principal reason for this inability to get
such regulation is that there is a mix between the public and
private sector in the ownership of such mines. About fifty percent
of the mines are owned by towns and counties, and the remainder by
the private sector. This combination makes it nearly impossible to
obtain a  state requlatory program through the Wisconsin
Legislature. The other distinguishing factor is that there is no
constitutional basis for requiring regulation of the upland sand

and gravel industry, as there is for the lowland sand and gravel

industry.
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F. Copper And Zinc Mining Rules

Metallic mining has played a'central role in the politiéai,
economic and social history of'éhe Upper Great Lakes Region. The
results of mining have been uneven, ranging from prosperity and
full employment to serious environmental damage and high
unemployment. Wisconsin is now preparing itself for a new era of
copper and zinc mining in northern Wisconsin, with Kennecott Copper
Corporation and Exxon Minerals Company, U.S.A. expected to be the
first two companies to open mines.

 The reégiatory s&&emé'tbfﬁrotecfZWiSConSin’slenvironmant from
this  ﬁew minihg is belng develaped The Wisconsin Public
Intervenor Office and faculty frcm the University of Wisconsin
raise the issue of scenic beauty during the development of these
rules.

The University of Wisconsin Department of Landscape
Arcnztecture faculty lobbled Eor three dlfferent type$ of scenic
'Tbeauty regulatlons. Flrst, they arguad that thers. should be a
specific standard for location of mining sites, particularly the
location of waste sites, factoring in scenic beauty. They were
successful in obtaining such a standard.

Second, the University faculty urged the adoption of a rule
which would require the submission of data to the regulator,
showing how the company had studied the aesthetics issues
surrounding its proposed development, The faculty specifically
urged that the sgspecific words "visual absorption capacity” be
included in the rules. The regulatory agency staff, as well as the
mining companies, vigorously opposed including those words in the

rules. They continued to argue that they were not sure what this
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concept meant and were unprepared to dccept concepts that were not
supported with sufficient emperical evidence and which, therefofe,
could expose the mining companias to too many problems in the
future. Ultimately, a compromise was reached, and a comprehensive
submittal document will be required dealing with the ability of thé
land and water to absorb the visual impacts of the proposed

project. However, the "buzz words" or specific concept known as
"yisual absorption capacity" sought by the faculty were not

1nclu§ed in the rules.

Thxrd, the . faculty of the Bnlverszty of Wisconsin urged that
de51gn criteria be established, whzch_wouid require the developer
to consider variety of aesthetic concerns in the final siting and

design of the project. This portion of the rules turned out to read

as follows:

Major revisions to chapter NR
132 [Wis. Adm. Code] include:

NR  132.17 ‘Minimum design and
operation requirements. ...

(1) To the extent practicable, and
consistent with protection of the
environment and requirements of necessary
department approvals:

(a) Site elements should be placed
where lease observable from off the
premises in any season.

(b} Site elements should be placed
within the area of the overall site which
is most visually compatible in respect to
building shape.

(c) Site elements should be painted
and maintained in a manner which is

visually compatible with the associated
vegetational and earth conditions.
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(d} Site elements which cannot be
visually mitigated using the techniques
in pars. (b) and (¢) should be made as
visually incomspicuous as is practical.

There were three political lessons that came from the
inclusion of &desthetics in rules dealing with mining regulation;
First, mining companies staff were more comfoc£able with the
adoption of such rules than were the regulatofy staff. Second,
this is the only regulated industry in the state of Wisconsin which
has such comprehensive rules dealing with aesthetics. Clearly, the
concepts that are contained in the-rules dealing with the mining
industry should be expanded to cover all regulated industries in
Wisconéin. Third, success was due, in large measure, to the
dedication, training and political courage of Professor Bernard J.
Niemann, Jr.,and Assistant Professors Wayne Tlusty and Richard
Chenoweth. It took outstanding landscape architecture faculty who
were willing to apply their teaching and research to the "real"

-~

G. Conflict Between Aesthetics And ?hysigal Environment

You will note that the site element standards found in the
mining rules are prefaced with the introductory phrase that these
standards are applied to the extent practicable "and consistent
with protection of the environment." Using metal mining as an
example, some interesting, hypothetical, policy issues are evident.

In Wisconsin, we tell the mining companies not to use weéiands
to dispose of their mine wastes. It is in the wetlands that we find
much of the leachate absorbing clay. Therefore, we push mining

companies to higher ground as a place to locate their tailings
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ponds. It immediately makes these wasée sites more visible to the
surrounding areas in northern Wisconsin. At the same time, Ehe
s0ils tend to be more porous oniﬁhe highlands, and we run the risk
of more groundwater pollution. Thereﬁore,:policy considerations .
tend to make tﬁé mining companies look for sites ;hat are not on
hillsides. However, we have setback requirements from our lakes
and streams. This, in turn, forces the waste sites back up the
hill. We have setback requirements, both because of water gquality
concerns and aesthetzcs._

The same kind of polzcy cantzadlctlons occur with the location
of the.head frame.' In the matte;-qﬁ-state pplzcy, we wish to
discourage both high grading of ore and unnecessary energy uses,
Therefore, the engineers design their underground mining operation
so as to obtain the most ore possible in the most energy efficient

manner. However, that usually "requires the head frame to be

'“'lecated on the hlghest 301nt meedlately abave above the ore bady,_ :

ThlS then COnfllcts w1th sectlon ﬂR 132 17(1)(a} Wzs. Aﬁm. Coﬁe,
which states, "Site elements should be placed where least
observable from off thefgrémises iﬁ1anY”seasan.”

There are a series of qaﬁpeting policias.andaValue judgments
which go into rulemaking. The art of drafting rules is a manner
which requires the decisionmaker to factor in all of the natural
resources at stake. Following a vigorous and public contested case
hearing, the state regulatory agency will need to balance all of

the competing policies and value systems.
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H. A Different Kind Of Regulatory Drilemma-~The Wisconsin River

The Wisconsin River flows‘throughout most of the state of
Wisconsin., The last eighty-twéjmiles of the river are locéted in
the southwestern corner of Wisconsin, wiﬁh the river ultimately
flowing into the Mississippi River.

The Lower Wisconsin River has been proposed to be designated
as a wild and scenic riverway. Wisconsin's regulatory agency is
preparing a master plan on the river. An initial review of the
master plan shows a near total disregard for aesthetics. Three
examples of that policy void are worth mentioning. |

First, the study was done without the collection of any user-
related data. In the absence of information regarding social and
visual carrying capacity, current utilization, users' reasons for
being on the river, and such similar data, it is especially
difficult to draft a plan. It is mere speculation on the part of

.the regulato:y piannlng staff whethez the current and prospectzve_
.needs of the ‘users of thzs resource are being met.

Second, the Wisconsin Public Intervenor funded original
research and user surveys. Besides canoeing and a potential of
forty~five other activities, the single other most important reason
for those who were using the river was the enjoyment of the scenic
beauty of the river. The users were on the river because of the
long and beautiful viewsheds, and the bluffs and hills associated
with the riverway.

The UW-Department of Landscape Architecture study also showed
that almost all of the use of the last 82 miles of the river
Wisconsin placed in the upper one-third. The preliminary findings

tend to suggest that people are beginning to feel crowded by the
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large numbers using the river. Airboats, buzzing airplanes, large
caravans of canoes, and the like, were found to be detracting from
the experience on the river. The master plan does not deal with
these social carrying capacity problems, nor does it suggest what
might be done from a regulatory perspective to spread out the usé
along the entire 82-mile stretch of the river. On the other hand,
concentrated use in the upper one-third may be appropriate.

Third, the draft master plan- calls for spending $10 million
for land purpose within one thousand feet of the river's edge.
However, éaté collected from the}ﬁasers,. as well as from an
applicatiaﬁaof thé.U;S. Forest Se:vice VIEWIT computer program,
would suggest would suggest that much of the reason for the use of
the river currently deals with visual matters that are
substantially outside of the one thousand foot corridor. It might
well be that the $10 million or land purposes could be better spent
fg;_pu;qpase_of vg:igug_phgsical features substantially outside of
‘the current planned corridor. o :

These are but three examples of problems associated with
planning  for the Lower Wisconsin River. Ultimately, regulations
will need to be developed regarding competing users. It is not
inconceivable that airboats may need to be banned in certain parts
of the river. Regulations may need to be drawn up in terms of the
number of cances that may be rented. Ccareful thought will need to
be given to appropriate public accesses, both in terms of number
and guality. Licensing and permitting patterns and programs will
need to be developed, so as to help maintain the scenic and wild

character of the Lower Wisconsin River.
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While these issues are concerns’for planners, they mﬁst also
be concerns of the regulator. Given the current apathy oE‘the
regulatorv staff, it is going to be very difficult to continue to
get staff to consider the scenic beauty resource as part of the
regulatory or planning process,

I. A Generic Scenic Beauty Protection Rule

It has become obvious to the Wisconsin Public Intervenor, the
Citizens Advisory Committee to the Public Intervenor, and the UW
faculty members wcrking for the foiae Of Wisconsin Public
Intervenor, that WlSCOHSln neads a- genarac rule on aesthetics that
would provide a general guidepost ﬁar DNR activitieé ranging from
granting permlts to siting hazardous waste sites, to approvals for
streams straightenings which will benefit suburban shopping malls.
Therefore, faculty from the UOW Department of Landscape

Architecture, the Wisconsin Public Intervenor and interested

cztxzens th:oughout Wxsconsln have pet;tlcned the Wlsconsxn DﬁR 5&:_ -

”a gen@rlc aesthetlc rule

For several months following the filing of the petition, DNR
staff formally and vigordusly OQQOSéd the adoption of such a rule.“
The ‘Public Intervenor and his UW ﬁaculiy members have been
required to spend approximately three hours with each of the
citizen members of the Natural Resources Board. In addition, we
have supplied further information to iqdividual Board members and
have answered their questions which dealt with specific concerns.

As a result of this type of lobbying and activity, a substan-
.tial amount of pressure was placed on DNR staff. Of the seven

‘Natural Resources Board members, two provided us reasonably firm
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commitments of support. Several |, others expressed a more
generalized interest in our rules .petition. We received -a,
generally, negative response from only one Board member. 1In time,
staff was made aware of the Board's general support of the rules
petition.

Subsequently, the Wisconsin Department of Natural Resources
Secretary met with the UW Department of LandSCape Architecture
faculty members and the public Intervenor to discuss the proposed
rules petition. Following a two and one~half hour meeting, the
department Searetary reversed staff‘s position and indieatg@,
general support for: the rules petltlon. He directéé'Staff to meét
with the faculty members and ach1ave an amicable rules draft. B

DNR staff and the UW faculty members subsequently met and
came up with an agreed upon draft of the generic scenic beauty rule.
This matter will go before the Natural Resources Board at its

October 28, 1s8l meetlng.

Theze are twm objeﬁtxve 1essons to be. drawn from this speczﬁxcf;;'

example. First, there is a great deal to be said for having a
citizen board with policy overview responsibilities, which can
provide a check and balance on staff. While the Public Interveno:'
and the UW Department of Landscape Architecture faculty were unable
to get anywhere with staff of DNR, the outside questions being
raised by the policy board permitted the Secretary of the
Department of Natural Resources +o cause staff to reevaluate their
ultimate position. Second, because the concepts that were being
raised by the UW faculty were generally foreign to DNR staff which
were trained in other professional areas, there would be a natural

hesitation to become involved in a new policy area. This is
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particularly true in a time of significant budget restraints.
However , the end results of this effort to obtain a generic

scenic beauty rule appears to be most favorable. It is a further

indication of Wisconsin's increased understanding of the regulatory

process involving aesthetics.

IV. CONCLUSIONS AND RECOMMENDATIONS

There are four conclusory statements that should be made.
Ficst, xn W1scon51n, ‘our regalatcry agency is not staffed with
people who “have been tralned in. the public pollcy issues of
aesthet;cs. There is hoth apathy and suspicion about aesthetics
being a significant public policy resource requiring regulatory
attention. Second, professional involvement in the regulatory
process is both rigorous and often unpleasant. It takes a certain

determination for an outsider to attempt to influence

dec;s1onmak1ng ,inﬁQa@jregulatory Qracess. Thzrd, sustainad L

PfOﬁeSSlonal involvement by landscape ‘architects with public r;ghts"'“

advocates can lead to successful regulatory decisionmaking
regarding scenic beauty. Fourth, there is still much to be done in
Wisconsin to improve the regulatory process dealing with
aesthetics. If the University of Wisconsin Department of Landscape
Architecture faculty continues to be involved in the process, much

should be accomplished within the next ten years.
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I have three recommendations. ,First, the UW-Department of
LandSCape Architecture should publish articles dealing with their
involvement in specific public policy cases, specifically articles
on successful studies. Second, The american Society of Landscape
Architects should develop priorities which emphasize public policy

development. And three, universities should encourage involvement

of faculty in public policymaking.

Submitted by: .
PETER A. PESHEK
Wisconsin Public Intervenor
123 West Washington Avenue
Post Office Box 7857
Madison, Wisconsin 53707
608/266-7338
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THE ADOPTION OF ADMINISTRATIVE R{Jms"s T0 REGULATE METALLIC MINING

The Wisconsin Public Intervenor's Reaction

Introduction

i

“ My name is Ronald J. Koshoshek. I live in Eau Claire, Wisconsin, and T am
afirAssociate Professor of University of Wisconsin-Eau Claire. I also share in the
'ménaganent of a 24{}~acre dairy farm in Cha.ppewa County.

I is my mspons;bllz.ty tc:m.ght t:o pr:esent the test:.mny of the Office’ of- '
Wz.éconsm Public Intervem: z:egaz:dmg the adopta,on ef Wa.saansm Adnlnxstratzve"
Code proposed chapters NR 131, NRr 132 anc} NR 182 by the Wisconsin Department of
N&tural Resocurces. I make this presentation in my capacity as a member of the
Citizens Advisory Committee to the Public Intervenor. Over the vears, I have had
an“opportunity to serve as a National Director on the Board of Trout Unlimited, a
B mnber of the W:.sconsm Ccnunczl cf Tmut Unlmz.ted, Past Presz.dant and current
| 'Chmrman cf the Ongbeau Chaptar: of Trout Bnlmted, and a consultant tu townshz.ps’-*'" |
ahd zoning boards on water resource matters. I have a deep and abiding interest in
tHe qualityf.p_f the enviromment in noz;l_i___em Wisconsin, pa.;:ticxxlarly its water
resburces. | | |

o History of Problem

e

‘4. On August 22, 1976, the Citizens Advisory Cammittee to the Public Intervenor
mét in Mellen, Wisconsin. Two citizens frem the Town of Grant appeared at that
advisory cammittee meeting. They told the advisory ccmmittee that the Rennecott

Copper Corporation was about to receive permits to mine in its township. The Town

of“Grant representatives also said, that from their limited research, it was clear




¥

that the state of Wisconsin was not prepared to grant mining permits, and it was
unclear how Wisconsin could have gotten itself in such a céAfused and muddled
state of affairs that pemmit hearingé':oould even have been considered.

The advisory comittee instructed staff to assist the Town of Grant and to
help identify and develop major policy issues requiring resolution before metal
mining could begin in Wisconsin. |

Within two months it became evident that the state of Wisconsin was not
prepared to grant mining permits to Kennecott. The state oF Wisconsin did not
have a regulatory theory to protect the env:.mmaent fx:an minfhg waste. When the_
W;sconsm Deparment cf ﬂatural Resom:ces stafﬁ (DNR) was ‘askéd what. requlatoz:y
theorms were applz.cabie to mining waste, they replied €hat there were no
statutoz:y theories in p}.ace I:xxt that they were generally going-to use the solid
waste principles to regulate metal mining. It was pointed ot to staff that the
Propesed site for the Kennecott tailings pond violated two, if-not three or four,

of the locational criteria for siting of solid waste sites? DNR staff then ‘

'tallmgs pends When m«m was. askeci whather tbe ch. l47, Statsn (WPIJES statutes) L
were applicable to the Kennecott tailings pond, citizens were-told no, they were
not. That did not explain-__ﬁith any clarity why the Inland Steéel "téiLings pond in .
Jackson county was a WPBES licensed facility, however.

It is very easy today, with historical hindsight, to redngnize that we were
unprepared in 1976 to grant mining permits. It was far more difficult to make that
conclusion in 1976, particularly if you were part of a ru#al Wisconsin town
goverrment which had no major experience with the environment&f laws of Wisconsin
prior to a mining campany proposing to develop an ore body in your town, It is to
the absolute credit of the citizens of the Town of Grant that “they recognized the
political, policy and legal void that existed in 1976 and stood with great resolve
against substantial legal and political odds to make their pomt in a forceful and

effective manner.



Public Intervenor's Querview of NR 131, NR 132, NR 182

The purpose of NR 131, NR 132 and NR 182 is to help fill the regulatory void
which existed in 1976. The public Intervenor and the Citizens Advisory Committee
to the Public Intervenor endorse proposed NR 131, NR 132 and NR 182, subject to
any £inal editing, and encourages their adoption by the Natural Resources Board.
As a matter of public policy, the adoption of these rules is long overdue. We are
attaching for the record, additional materials which outline same of the major
initiatives in the rules drafts and campanion legislation.

Our endorsement of the draft rules is made in the context of the follewing

chservations.

A. BEnwvirommental Trailer Bill

The rules package is incomplete in the absence of the passage of a campanion
envirommental trailer bill. The envirommental trailer bill is needéd for two
Leasons. Fi_i:st-, a sefio__ths question has been raised about the authority of DNR to -
adoﬁ:t certain of the rules contained in NR 132 and NR 182. Second, there are
several policy initiatives which are absent in the rules package that are
contained in the envirommental trailer bill. The regulatory void will not be

filled if only the rules package passes or if only the envirommental trailer bill

passes.
B. Uranium Prospecting And Mining

NR 132, NR 132 and NR 182 are not intended to regulate uranium prospecting
or mining, and these chapters do not fill the regulatory void as to that potential
mining industry. Therefore, an effective political and legal moratorium on
uranium prospecting of mining remains in Wisconsin, In the absence of an
appropriate regulatory program, uranium mining cannot be considered by the

I




citizens of this state or its regulatory agéncies.
C. Additional Issues

The adoption of these administrative rules will not resolve all public
policy issues regarding metallic mining. Indeed, those who have participated in |
the development of draft rules recognize that certain issues have been set aside
for future discussion and resolution. Five of those issues that have been clearly
identified for future policy development should be noted:

1. A deveiepnent of a;:gropnate rules to regulate acute and
chronm tox;.czty £ram mining. acth.ty,

2. The development ‘of agpropxlate perfomauce standards for mine
shafts and pits to protect groundwater quality and quantity;

3. The role of the WPDES permit program for regulating mining
waste;

4, The creation of a definition of "radicactivity” for mining
wastes generated by copper and zinc mining; and

5. Creation of administrative rules to define and develop the
L ..po},wy concerns of sec, 1(}7.05, Wis. Stats -

Local Citizens Aid Package

If Wisconsin is going to actively consider granting or denying mining
Permits in late 1984 and 1985, we must be sure that the local town governments and

Native American cammunities have the monies available necessary to effectively

participate in the mining permitting process. ‘Therefore, it is going to bhe
necessary for the Legislature to establish a premining block grant program to aid

the Towns of Lincoln, Nashville and Grant, the Sokaogon—Chippewa Camunity, and
Forest County Potawatomi Coamunity, Inc. The adoption of such a program appears

to be a fundamental prerequisite to considering mining permits.




Impact Fund Board Membership

The Wisconsin Mining Investment And Local Impact Board membership is not
properly constituted. The Public Ih;:ervemr supports Senator Timothy Cullen's
legislative proposal in Senate Bill 431, to expand the membership of the impact
fund board.

Ongoing Envirommental Pollution Frcam Mining

Wisconsin continues to have its waters polluted fram abandoned mining
operations. Only recently, Eagle-Picher closed mines near Shullsburg,
WisccﬁSin. As a result of élosur_e., grouhﬁﬁéter pollution has occurred and rural
Wisconsin residents have suffered hundreds of thousands of dollars of damage.
DNR has not chosen to sue the polluter but instead has required the victims to
obtain new wells. If DNR fails to go after the polluter in this case, and in
similar cases, citizens of northern Wisconsin will have little confidence that
DMR will appropriately react if, and when, envirommental pollution occurs during
. new mnmg operatmns m northem W;Lsaonsm.

ma Staffmg Levels

The DNR is better equipped to deal w1th the x:egulatibn of metal mining in
northern Wisconsin in 1981, as campared to' 1976. The organization dilemmas and
conceptual legal problems that have long existed within the department on the
issue of regulating metal mining are beginning to be corrected. There remains
significant manpower problems at DNR to effectively regulate metal mining. There
is almost no sociceconamic analysis staffing in DNR. There is a shortage of
geotechnical personnel in the field of metal mining at DNR. These staff

deficiencies may prove to be significant barriers to metal mining develcpment in

northern Wisconsin.



Public ?artiéipation

We must remember that these rules hearings, and the subsequent proceedings
for final adoption of NR 131, NR 132 and NR 182 are designed to maximize citizen
participation. We encourage everycne with an interest in metal mining to provide

the decisionmakers with specific ideas to protect Wisconsin's environment.

Pundamental Political, Legal And FEconomic Changes

- When hzstcnans wr:lte of t:he f:.ghi: 1n the late 1970's and early 198(3'
abaui mms.ng in northem Wa.sc:cnsm, they wa.ll probably aoncentrate on the
fundamental shift in pcwer that has occurred as a result of various pieces of
legislation and the adoption of various Wisconsin Administrative Code chapters.

Wisconsin has reacted in a comprehensive and creative way in preparing

itself for a new era of metal mining. We have devised a program which will prove

more mformatz.on, ‘more, publlc part:.c:.patmn rtum.ts.es, mcre anvuomaental‘-j

msw:ance pmgrams, and zmre ccx@rehens:we si:anaards fe: decmmmnakmg than for
any other activity in the state, public or private, industrial or agriculture.
'rhz.s program will equal;ze the legal, pola.tma}. and economic powers of the mmmg'
ccmpames and state agenc es, vz.-s-a-v:.s_ __1oc_al units of government and citizens

environmental groups. We believe that this program has been, or will be,
accomplished during this session of the Wisconsin Leéislatw:e. We take this
opportunity to call upon all special interest groups, particularly the solid
waste industry, the paper industry, the foundry industry, and the power industry
to accept the basic social and political reforms that have been imposed upon the

mining companies.,




Conclusion

The Citizens Advisory Committee to the Wisconsin Public Intervenor is
pleased with the direction the Wisconsin public policy has taken on mining within
the last four years. Whether one is pro mining, anti mining, or neutral on the

issue, one should be encouraged by the tremendous progress that has been made.

Submitted by Ronald J. Koshoshek, Member
Citizens Advisory Committee to Public Intervenor
! 518 Holm Street
o “Eau Claire, Wisconsin 54701
Business: =~ 715/836-2418
Residence: 715/839-0063

September 1981







WISCONSIN'S STRATHSY FOR PREPARING FOR A NEW MINING INDUSTRY
. Presented to Dempcratic Party of Dane County
Madison, Wisconsin
June 17, 1981

by Peter A. Peshek, Wisconsin Public Intervenor

| Metal mnmg has had a central mle m the polz.t:.ca!., econcmic and socxal
ha.story cﬁ the nger: Great Lakes Regien. : The results of mms.ng have been uneven, o
ranging fz:cm gzrcspemty ami fuz.l mplcyment, tr.: serz.ous envxmmnent& damage and' |

high unanployment. The Uppex Great Lakes Region now has the opportumty to
: develop an entirely new generation of copper, zinc and nickel mines. Wisconsin
' is gﬁreparing itself for a new era of copper and zinc mining in Northern
Wisconsin. I have been asked to briefly discuss the environmental issues
-{__"‘_.'_asacs.ateé wzth th:.s proposed develegnent. : i

A Hlstormal Overmew

In Novanbez: of 1976, Ke:mecott Copper Corpc:atmn sought state permits to

mine its ccpper ore body in the 'mm of Gz:ant, Rusk County, Wisconsin.. The 960
ecitizens of the Town of Grant stated their um_f:.ed collective belief that it was

"'+ premature to approve the permit applications.

There were three very valid reasons for the citizens' conclusions that
* Wisconsin was not yet ready to issue any new permits authorizing the mining of
" copper and zinc. First, Wisconsin did not, and still dces mot, have in place a
B requlatory scheme to protect the enviromment from the dangers Qf waste

contaimment areas and tailings ponds associated with copper and zinc mines.

v

: . Two policy decisions must be made before the regulatory program will be in
- place: 1} Wisconsin Department of Natural Resources' (DMR) rules on mining must

be adopted. These rules are caplete except for a groundwater component; and 2)




An envirommental trailer bill dealing with unresclved mining issues needs to be
adopted by this session of the Wisconsin Legis}.ature. In the absence of a well-
recognized and well thought out comprehensive regulatory process, it would be
inappropriate for the state of Wisconsin to grant pex:mits for new zinc and copper

o

mines. s s
Second, DR was not, and still is not, staffed or financed &Xay at a level
to warrant public confidence that it can effectively z:égula.ﬁ; ‘;1& new mining
industry. However, substantial progress has been made in this rea. To what
extent the state's current fiscal crisis will impact on DNR staj:‘ﬁm capacity to
z:_egulai;a mining is g&t to be determined. . _ ,;
| Third, Wisconsin d:.d not have a long-.term liability protiggg;n program for
the Towns and Indian Tribes that will be impacted by the new, mining activity.
This major policy issue has now been resolved by Chapter 353,f£.a:w:s of 1979.

Metal Mining And Environmental Damage

~
- e

Metal mining-related activities can and do damage ‘the envirorment.

 Exanmples of such damage 'exist in Wisconsin, The range of -such damage is -

Motz L
s
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- illustrated in the following three examples. e 2
First, many Wisconsin citizens have traveled to Mineral Point to enjoy

cornish meals and part of the Badger State's mining traditiom™= Flowing into

Mineral Point is a beautiful small stream which would be class#fed under normal
circumstances as a trout stream. Midway through the city of MineTal Point, this

stream—Brewery Creek— becames a sterile body of water with almost no aguatic
life for its final seven miles. This stream has become pollutediby-mine waste and

mine tailings left on the shores of the creek years ago. It has succumbed to
yellow boy, the leachate poison that can be generated by mining—waste.
Second, in the last year, near Darlington, Lafayette County, Wisconsin,

dairy farmers began to see their young calves die and their milk

production cut

in half. Rural residents were no lorger zhle to use their domestic well






